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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

EQUAL EMPLOYMENT OPPORTUNITY

COMMISSION, *
Plaintiff,
*
V. Civ. No.: MJG-13-1712
*
PERFORMANCE FOOD GR@P, INC, et al.
Defendants. *
*
* * * * * * * * * * * * *

MEMORANDUM AND ORDER

Now pending before the court are PlaingifiMotion to Exclude the April 16, 2018 Expert
Report of Stephen G. Bronars PhEMotion”) (ECF No. 200, Defendarts Memorandum of
Law in Oppostion to Plaintiff's MotionTo Exclude the April 16, 2018 Expert Report of Stephen
G. Bronars PhD("* Opposition”) (ECF No. 208 and PlaintiffEEOC’s Reply Brief in Support of
Its Expedited Motion to Exclude the April 16, 2018 Expert Report of Stephenddai® PhD
(“Reply”) (ECF No. 212 No hearing is necessary.oc. R. 105.6. For the reasons discussed

below, paintiff’'s Motion is DENIED.

l. Background

Plaintiff, the United States Equal Employment Opportunity Commisgmaintiff,” or
“EEOC”), filed this employmenaction against defendantBerformance Food Group, Inc. and
associated entitie€defendans”) on June 13, 2013, alleging unlawful deased discrimination
in violation of Title VII of the Civil Rights Act of 1964as amendk 42 U.S.C. § 2000et seq

(ECF No. 1.) The case waseferred to the undersigned by Judgarbisfor all discovery and
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related schedulingaursuant to 28 U.S.C. 8§ 636(c) and Local Rule 301, on May 23, 2ECF
No. 209.)

Plaintiffs Motion seeks to exclude thdefendants'supplemental expert report of Dr.
Stephen G. Bronars, PhD'Dr. Bronars”) pursuant to Fed. R. Ci\R. 16 26, and 370on the
grounds that it is not a true “supplemental” report under Fed. R. Civ. Bnd@@hus, t was
untimely filed (ECF No. 2081). In its Opposition, defendastates that the report is a true
supplementateportand was timely filed in accordance with the scheduling order governing the
case at the time. (ECF No. 208)efendard also argudhat even if the court findhe reports
not a truesupplemental reparplaintiff has not been prejudiced and exclusion is not warranted.
Id.

The scheduling ordeelevant tahis motion wasssued in accordance wighjoint motion
filed by the parties (ECF N@. 1906-1 and 191).This scheduling order provided that defendant
wererequired to “name all expert withesses and serve EEOC with expert régoytBcember
18, 2017.(ECF No. 19). The EEOC then had until March 5, 2018 to “name any rebuttal expert
witnesses and serve PFG with rebuttal expert repolts.Lastly, the close of expert discovery
was April 16, 2018. Id. Defendats filed Dr. Bronas’ first report in a timely manner on
Decemler 18, 2017, and plaintifimely submitted its rebuttal expert reportDefendang
provided plaintiff with Dr. Bronas’ supplemental reporwn April 16, 2018, the final day of
expert discovery.Thereaftey plaintiff filed the present Motion seeking to exa#Dr. Bronars
report No trial has been séh this caseand summary judgment briefing has been stayed

pending the resolution of other pending motions. (ECF No. 213).



. Standard

Pursuant toFederal Rule of Civil Procedure 26, f a witness “is one retained or
specifically employed to provide expert testimony in the case,” such aswitnast provide a
written expertreport Fed. R. Civ. P. 26(a)(2)(B)A party must sudpmentits expert disclosure
when it “learns that in some material respect thecldsure or response is incomplete or
incorrect.” Fed. R. Civ. P. 26(e)(A)The parties “must make these disclosures at the times and
in the sequencthat the court orders.” Fed. R. Civ. P. 26(a)(2)(0he “duty to supplement
extends to both information included in the report and to information given during the expert’s
deposition. Any additions or changes to this information must be disclosedsaBaays
before tial. Fed. R. Civ. P. 26(6); Fed. R. Civ. P. 26{(3). If a party fails to disclose or
supplement the information required by Rule 26(a) or (e), “the party is not allowed thatis
information or witness to supply evidence on a motion, at a hearing, artrial, unless the

failure was substantially justified or is harmles&éd. R. Civ. P. 37(c)(2).

[11.  Discussion
Thethreshold issubereis whetherDr. Bronars report isatrue supplemento his initial
report or an untimely newreport in violation of the court's discovery schedule
“Supplementation under the Rules means correcting inaccuracies, g thiénnterstices of an
incomplete report based on information that was not available atirttee df the initial

disclosure.” EEOC v. Freeman961 F.Supp.2d 783, 797 (D. Md. 2013) (citing Keener v.

United States181 F.R.D. 639, 640 (OMont. 1998). “Courts distinguish true supplementation
(e.g., correcting inadvertent errors or omissions) from gamesmanship” whlgniag whetler a

report is supplementalEast West, LLC v. Rahmaio. 1:11CV1380, 2012 WL 4105129, at *6




(E. D. Va. Sept. 17, 2012xiting Gallagher v. Southern Source Packaging, LLC, 568 F. Supp.

2d 624, 631 (E.D.N.C. 2008 The rule “does not cover failures ahission because the expert

did an inadequate or incomplete preparation.” Akeva, LLC. v. Mizuno Corp., 212 F.R.D. 306,

310(M.D.N.C. 2002) Rule 26(e) “envisions supplementation when a party’s disclosures happen
to be defective in some way so that theckhsure was incorrect or incomplet&datherefore,
misleading . . . To construe supplementation to apply whenever a party wants to bolster or
submit additional expert opinions would wreak havoc in docket control and amount to unlimited
expert opinion pFparation.”_Akeva212 F.R.D. at 311.

In this case Dr. Bronar$ supplementalreport (ECF No. 2005) reaches the same
conclusion as the first report, but includesw opinionsand more sophisticated analysasd
statistical modeling The first report was largela critique of plaintiff's first expert report,
attacking the statistical methodsd conclusions reachedlIn his supplementalreport, Dr.
Bronarsreaches the same conclusion but also ddtal®wn analysis using different statistical
methods. Notably, the supplemental report doast correctany errors or omissions in the first
report and isbased on materialand information that were available to Dr. Braahen he
submitted his first reportnot based on newly discovereglidence. The supplementaleport
appeardo be “intended both as an expansion of [defendant’s] earlier report as wetieans to
impermissibly broaden the scope of the expert opinions that Defendants seek tb d&hstt

West, LLC 2012 WL 4105129, at® Accordingly, | concludehat Dr. Bronars supplemental

report is not atrue supplementto his initial reportconsistent with Federal Rule of Civil
Procedure 2@). | turn now to the question of whether exclusion of the report, as plaintiff

requests, is warranted.



Pursuant to Federal Rule of Civil Procedure c3@(), if a party fails to provide
information required by Rule 26 or a court’s scheduling order, exclusion is approjmieds e
failure “was either substantially justified t& harmless.” District courts have broad discretion in

making this determinationBresle v. Wilmington Trust Company, 855 F.3d 178, 198 ir.

2017) Courts in the Fourth Circuitonsiderthe following factors courten evaluatingwhether
nondisclosure of evidence is std#ially justified or harmless

(1) the surprise to the party against whom the evidence would be offered; (2)

the ability of that party to cure the surprise; (3) the extent to which allowing

the evidence would disrupt the trial; (4) the importance of the evidence; and

(5) the nondisclosing party explanation for its failure to disclose the

evidence.
Id. at 596. The first and last factors do not support a finding of substantial justification or
harmlessness. As tthe first factor, plaintiff was presumablysurprisel when defendard
submitted the supplemente¢porton the final day of discovery, given that it contained new

expert opinions. The report, however, does appear to be consistent with defdrdgtion

position.Seeln re Mercede€Benz Antitrust Litigation No. 99-4311, 2006 WL 2129100, at *9

(D. N.J. July 26, 2006(surprise to opposing party is minimal when new information is entirely
consistent with arty s position throughout litigation). And as to tlastl factoy defendarg have
not provided any explanation fots belated disclosure of the expedport, other than the
argumenthat the report was compliant with Rule(@f an argument which | have rejected.

The remaining three factors, howevesypport the conclusion that exclusion is not
warranted. Given thaino trial date has beestheduledandsummary judgmerttriefing has been
stayed pending the resolution of otlpendingmotions that have not been fully brieféldere is

ample time to cure any surpris&eeSAS Institute Inc. v. Akin Gum Strauss Hauer & Field,

LLP, 2012 WL 12914641, *4 (E.D.N.C. Dec. 11, 2012) (“Courts within the Fourth Circuit



generally deny motions to strike in cases where the surprise is curalflet&over, here is no
guestion thathe evidencat issues important, as ipertainsto the conclusions reached by the
parties’ experts on theore issue in the case, whether gender discrimination @ctuBiven the
schedle in this case, there is ample time to cure any surprisey potential prejudice to
plaintiff can be cured by allowing plaintiff(1) to depose Dr. Bronars solely on his new opinions
at defendarst expensgand (2) to submit a rebuttal report from its own expert addressing Dr.

Bronars new opinions. In sum, exclusion of Dr. Bronars’ supplemental report is not warranted.

V.  Conclusion
For the reasons set forth above, it is het@RDERED that

1. Plaintiff's Motion (ECF No. 20pis DENIED.

2. Plaintiff shall be permitted to depoder. Bronars for the limited purpose of
inquiring as to thepinions offeredoy Dr. Bronars’in his supplementateport
This deposition will be limited t&® hours and, unless otherwise agré® by the
parties,shouldoccur by no lateAugust 31, 2018.

3. Plaintiff may produce a final rebuttal report by Dr. Sisolak for the limited
purpose of rebutting the opinions offered in Dr. Bronars’ supplemegpalrt
Unless otherwise agreed to by the partiless, final reportis due by no later than
September 28, 2018.

4. Any expert fees and costs incurred by the plaintiffs as a restit.dBronars

deposition kall be paidfor by defendars.



Date: Juy 27, 2018 /s/
Beth P. Gesner
Chief United States Magistratkidge




