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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

NANCY MAZAN
V. Civil Case No. CCB-13-1831

COMMISSIONER, SOCIAL SECURITY

* % X % X %

kkhkkkkkkkkkkk*k

REPORT AND RECOMMENDATIONS

Pursuant to Standing Order 2014-01, the aklreferenced case was referred to me to
review the parties’ dispositive cross-motionsdato make recommendations pursuant to 28
U.S.C. 8§ 636(b)(1)(B) and Local Rule 301.5(b)(ix)have considered the parties’ cross-motions
for summary judgment. ECF Nos. 18, 22. T@aurt must uphold the @umissioner’s decision
if it is supported by substantialidence and if proper legal standards were employed. 42 U.S.C.
§ 405(g);Craig v. Chater, 76 F.3d 585, 589 (4th Cir. 199&)pffman v. Bowen, 829 F.2d 514,

517 (4th Cir. 1987). | find thato hearing is necessary. Lo¢al 105.6 (D. Md. 2011). For the
reasons set forth below, | recommend thatGoenmissioner's motion be granted and that Ms.
Mazan’s motion be denied.

Ms. Mazan applied for Disability InsuranBenefits and Supplemental Security Income
on April 8, 2009, alleging a disability onset date of April 1, 2008. (Tr. 146-53). She later
amended her onset date to theéedaf filing. (Tr. 165). Her @ims were denied initially on
August 25, 2009, and on reconsideration on JuB020. (Tr. 86-89, 91-92). An Administrative
Law Judge (“ALJ") held a hearing on August 2011, (Tr. 27-83), and subsequently denied
benefits to Ms. Mazan in a written opinion, (Br26). The Appeals Council declined review,
(Tr. 1-5), making the ALJ’s decision the flneeviewable decision of the agency.

The ALJ found that Ms. Mazan suffered frdhe severe impairments of “degenerative

disc disease of the lumbar spine status peson L4-S1 in March 2008, obesity (5'1", 170

Dockets.Justia.com


http://dockets.justia.com/docket/maryland/mddce/1:2013cv01831/242973/
http://docs.justia.com/cases/federal/district-courts/maryland/mddce/1:2013cv01831/242973/23/
http://dockets.justia.com/

pounds, BMI 32), arthritis in the right kneleom January 2010, learning disorder, and
depression.” (Tr. 11). However, the ALJ detened that Ms. Mazan retained the residual
functional capacity (“RFC”) to:

perform sedentary work as defined20 CFR 404.1567(a), except the claimant

can occasionally use foot controls; carcasionally climb ramps or stairs (never

ladders, ropes or scaffolds), balans®op, kneel, crouch and crawl; must avoid

concentrated exposure to workplace hazasds carry out simple tasks in 2-hour
increments (which can be accommoddigdegularly scheduled breaks); and can

adapt to simple changes imautine work setting.

(Tr. 14). After considering testimony from acational expert (“VE”), te ALJ determined that
Ms. Mazan could perform work existing in sigoént numbers in the tianal economy, and that
she was not therefore didad. (Tr. 19-20).

Ms. Mazan disagrees. She asserts sevegah@nts in support of her appeal: (1) that
the ALJ provided an inadequate mental RFSeasment; (2) that the ALJ erred in evaluating
Listing 12.05C; (3) that the ALAassigned insufficient weight tihe opinions of four treating
sources; (4) that the ALJ should have found hérrigic changes in hecervical spine to be
severe; and (5) that the ALJ’s hypothetical questo the VE was inadequate. Each argument
lacks merit.

Ms. Mazan’s first argument relates toetladequacy of the mental RFC assessment
determined by the ALJ. PIl. Mot. 22-24. Ms. Mazan asserts that the mental RFC assessment
lacked sufficient detail about particular furmets. In making that argument, however, Ms.
Mazan focuses exclusively on the bolded language of the RFC assessment set forth in the
opinion heading. PIl. Mot. 22. In fact, the AL3isalysis considered M#lazan'’s activities of
daily living, social functioning, concentration petsisce, or pace, prior ability to work a job,
educational records, and psychiatric recordd avaluations. (Tr. 12-19). In light of the

evidence considered by the ALJ regarding Ms. Mazan’s functional capacities, remand is

unwarranted. Ms. Mazan furthezontends that the ALJ failed to evaluate Dr. Ansel’s
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psychological evaluation. Pl. Mot. 24. Whilee ALJ's detailed disgssion of Dr. Ansel’'s
psychological evaluation occurred in the Stepe€lgection of the ALJ'spinion, rather than the
Step Four section, there is no reguient that the same analysisrberated repeatlly within a
single opinion. It is clear that the ALJ adequat®onsidered Dr. And& opinion in reaching a
conclusion about Ms. Mazan’s RFC.

Ms. Mazan’s next argument is that she stduhve been found tmeet the criteria of
Listing 12.05C. PI. Mot. 24-25. Listing 12.05 governs intellectual disability, which refers to
“significantly subaverage genérnatellectual functioning with deficits in adaptive functioning
initially manifested during the developmental perii.e., the evidence demonstrates or supports
onset of the impairment before age 22.” 2B.8. Pt. 404, Subpt. P,pd. 1 8§ 12.05. Sub-section
C requires a showing of two disct prongs. First, the claimambust demonstrate “[a] valid
verbal, performance, or full scale 1Q of 60 through 70.” 20 C.F.R. Pt. 404, Subpt. P, App. 1 8
12.05. Second, the claimant must have “a physcabther mental impairment imposing an
additional and significant worlefated limitation of function.Td. In testing with Dr. Ansel, Ms.
Mazan was assigned a verbal and full scale 1@0of (Tr. 385-87). However, the ALJ assigned
little weight to Dr. Ansel’'s IQ score and opinion, noting that Dr. Ansel had been erroneously
informed that Ms. Mazan had special educatiorsdhool, when in fact she was in a regular
education program, that Ms. Mazan provided cali¢ttary information regarding whether she or
her daughter completed her function report and weplort, that Ms. Mazan successfully worked
part-time for many years, that Ms. Mazan effesliyyused public transportation to travel through
the community, and that Dr. Ansel failed toopide an explanation or analysis for his
conclusions. (Tr. 14). An ALJ ds the discretion to assess the validity of an 1Q test result and
is not required to accept it even if itthee only such result in the recorddancock v. Astrue, 667

F.3d 470, 474 (4th Cir. 2012). The ALJ is permitted to rely on the inconsistencies between the



IQ result and the claimant’s actual functionihg. Because the ALJ did just that, the ALJ did
not err in failing to credit DrAnsel’s score, which could gjer application of Listing 12.05.

Even if this Court were to find that the Als rejection of Ms. Mazan’s 1Q score did not
rest on substantial evidence, remand would lag@propriate because Ms. Mazan also fails to
demonstrate the deficits in adaptive functiomequired by the introductory paragraph of Listing
12.05. “Deficits in adaptive functioning can includaitations in areas such as communication,
self-care, home living, sociatterpersonal skills, use of commiynresources, self-direction,
functional academic skills, workeisure, health, and safetyJackson v. Astrue, 467 F. App’X
214, 218 (4th Cir. 2012) (citingtkins v. Virginia, 536 U.S. 304, 309 n. 3 (2002)). As has
already been established, Ms. Mazan has fewcitkein adaptive functioning, as she navigates
public transportation indepdently and assists in @ag for a daughter on dibdity. In addition,
the ALJ reasoned that Ms. Mazan has successfulfgnpeed part-time worln the past, and that
she was never enrolled in any spé@ducation classes. (Tr. 14ge also (Tr. 218-26) (Ms.
Mazan’'s academic records indicating pooradgs, but no special education classes).
Accordingly, Ms. Mazan does noteet the criteria of Listing 12.05.

Next, Ms. Mazan argues that the ALJ erred by assigning too little weight to the opinions
of four treating sources. PMot. 26-28. A treatig physician’s opiniomrmerits controlling
weight only when two conditions are met: 1) itnsll-supported by meditig acceptable clinical
and laboratory diagnostic techniques; and 2) fifoisinconsistent with der substantial evidence
in the record.See 20 C.F.R. 8 404.1527(c)(2%;raig, 76 F.3d at 590 (fmed by a later

amendment to regulatis as described bRittman v. Massanari, 141 F. Supp. 2d 601, 608

! Moreover, because the records show that Ms. Mazdicipated in a regular education curriculum in
school, the conclusions of physicians that she sdfémild mental retardation” do not alone establish
that any deficits in adaptive functioning manifestieding the developmental period. Dr. Ansel makes
the conclusory allegation that, “In the opinion of this examiner, [the borderline intellectual functioning]
has been the case since the developmental period.’3&T). However, he provides no explanation for
the conclusion.



(W.D.N.C. 2001)). From the outset, it should be st#tatithis Court’s rolés not to reweigh the
evidence or to substituies judgment for that of the ALJ, bsimply to adjudicate whether the
ALJ’s decision was supported by substantial evidenSee Hays v. Sullivan, 907 F.2d 1453,
1456 (4th Cir. 1990). Here, the AlsXecision meets that standard.

The ALJ provided the appropriate analysithwespect to each physician’s opinion. The
first cited physician, Dr. Park, opined that NMi4azan has disabling low back pain and cervical
spondylosis. (Tr. 340-42, 389-91). However tlas ALJ noted, the MRI ordered by Dr. Park
showed only moderate degenerative changébr. 16, 348). Dr. Park recommended only
conservative treatment, and Ms. Mazan describegdiaras only “4 out of 10” or “5 out of 10”
at two of her four physical therapy sessions. {8), (Tr. 279) (physical therapy note reporting
pain level of “5”); (Tr. 281) physical therapy note regmng pain level of‘4”); (Tr. 250) (Dr.
Park note stating that MRI “look®asonably good” and “I thinkke can continue to treat her
conservatively”); (Tr. 343) (Dr. Park note redéng that “MRI of the lumbar spine . . . looks
reasonably good . . . | think the patient will benfgbm physical therapy.”); (Tr. 388) (Dr. Park
treatment note from same date as 20llniopi noting “an MRI that did not show any
abnormality or no acute changes ie fhast . . . | think the patient needs to continue to be treated
conservatively.) Because Dr. Park’s opinions sstigg a complete inability to work stand in
contrast to his examination notes and his coadie treatment, the ALJ appropriately assigned
the opinions “little weight.”

Similarly, Ms. Mazan’s treating physicialdr. Folkemer, opined on August 12, 2010 that
Ms. Mazan would need tcelidown 4-6 hours during a reguBuhour workday and would miss
60 days of work per year. (T337-39). Dr. Folkemer filled out two earlier forms regarding Ms.
Mazan’s physical condition. In the form fileout in January, 2010, Dr. Folkemer did not even

list “back pain” as one of the diagnoses. (Z89-90). Three months later, Dr. Folkemer



completed the same form and included “chronic back pain” in the diagnoses rendered. (Tr. 294).
In a separate mental health form completedanuary, 2010, Dr. Folkemer noted that “arthritis
may limit any heavy physical work.” (Tr. 292). He provided no explanation for the extreme
shift in his position, over only an eight monthngow, from finding a meraability to perform
heavy physical work to a needlte down for half or most of a workday. As the ALJ noted, Dr.
Folkemer’s opinion is not supported “with treatrhegcords or other obgtive evidence to show
such limitations.” (Tr. 18). In fact, thereeano treatment records from Dr. Folkemer in the
record, other than the variouspinions references above.See generally 20 C.F.R. §
404.1527(c)(3) (stating that “[tihe more a medisalirce presents relevant evidence to support
an opinion, particularly medical signs and labonafardings, the more weight we will give that
opinion.”).  Accordingly, the asgnment of “little weight” was supported by substantial
evidence.

Ms. Mazan also contests the assignmenwv@fht to the opinions of Dr. Muneer, who
opined that her back pain metthriteria of Listing 1.04 and walilrender her unable to work.
(Tr. 368-72). The ALJ provided a persuasivetification for rejecting Dr. Muneer’s Listing
opinion, since Dr. Muneer provided no evidence ofctvapromise of a nerw®ot or spinal cord
as needed to establish the criteria of thstihg. (Tr. 12). Moreover, Dr. Muneer provided
almost no explanation for the cdasions that Ms. Mazan would haable to sit for six hours,
stand for two hours, or lift objects weighing up to ten pounds, other than the conclusory
statement that, “Pt has chroniasMdoack pain + bil. shoulder pain (Tr. 371-72). In assigning
“little weight” to Dr. Muneer’s opinion, the AL reasoned that the redoevidence did not
support the limitations asserted by Dr. Muneer. {B). | agree, given that the treatment notes
from Dr. Park and Ms. Mazan’s own descriptiasfsher activities of daily living suggest a

greater functional capacity than that found by Dr. Muneer.



Finally, Ms. Mazan contests the assignmainiveight to the opinion of Dr. Baum, who
treated her reflux disease. PIl. Mot. 27-2Br. Baum treated Ms. Mazan for less than two
months before rendering the opinion, and did eymhe on capacity to work other than noting
that lifting heavy objects increasesflux disease and that Ms. Mazaould likely miss thirty or
more days of work per year. (Tr. 381-84). eTALJ assigned the opinion little weight, noting
that the reflux disease has beémrated conservatively with Zatt and was therefore non-severe.
(Tr. 12, 19). In fact, Dr. Bauis own opinion notes that the wdlieation was increased to twice
per day “with relief.” (Tr. 381). | thereforenfd no fault with the ALJ's assignment of “little
weight” to Dr. Baum’s conclusion that Ms.ddan’s GERD would preclude her from working.

Ms. Mazan further contends that the ALJ should have found her arthritic changes in her
cervical spine to be severe at Step Two. PIt.M8-29. An impairment considered “severe”
if it significantly limits the chimant’'s ability to work. See 20 C.F.R. § 404.1521(a). The
claimant bears the burden of provitltat her impairment is severdohnson v. Astrue, No.
PWG-10-3139, 2012 WL 203397, at *2 (D. Md. Jan. 23, 2012) (cRess v. Chater, 65 F.3d
1200, 1203 (4th Cir. 1995)). The ALJ acknowledgeat the arthritic chages in her cervical
spine presented an impairment, but found it non-severe because an MRI, according to Ms.
Mazan, showed only a muscle strain. (Tr. 12, 65-66). Even if the ALJ erred in her evaluation of
Ms. Mazan’s neck impairments at Step Two, sewbr would be harmless. Because Ms. Mazan
made the threshold showing that other discsdconstituted severe impairments, the ALJ
continued with the sequential evaluation procasd considered all of the impairments, both
severe and nonsevere, that significantypacted Ms. Mazan’s ability to workee 20 C.F.R. §
404.1523. The ALJ considered Ms. Mazan’s physical condition, including the allegations of
neck pain set forth in the record from Dr. IBan her RFC analysis bwre concluding that Ms.

Mazan was capable of work. (Tr. 18-19).



Ms. Mazan’s final argument is that th.J’s hypothetical question to the VE was
inadequate. Pl. Mot. 29-30. Ms. Mazan premibas argument on the ALJ’s determination of
an insufficient RFC assessment and rejectioapifiions of treating physians, and those bases
lack merit for the reasons described above. Ms. Mazan also contends that, because the ALJ
limited her to sedentary work and because shreeth50 years of age during the pendency of her
claim before the Appeals Council, a finding disability should have been mandated by
Medical-Vocational (“Grid”) Rle 201.09. PIl. Mot. 29. Howekethe opinion being reviewed
by both the Appeals Council and this Court wessied on April 11, 2012, when Ms. Mazan was
49 years old. The ALJ properly assessed heust that of a “younger individual age 45-49,”
(Tr. 19), and considered Grid Rule 201.18, which mtedtifor a finding of fiot disabled.” (Tr.
20). The subsequent reviewers of the ALJ’s opimichnot have responsiliy to reconsider the
case under a new age category simply because of the passage of time, and Ms. Mazan cites no
authority suggesting an obégon to do so. Accordingly, remand is unwarranted.
CONCLUSION

For the reasons set forth abolvegspectfully recommend that:

1. the Court GRANT Defendant’s Motion for Summary Judgment (ECF No. 22); and

2. the Court DENY Plaintiff’'s Motion for Sumary Judgment (ECF No. 18) and CLOSE
this case.

Any objections to this Report and Recommeimies must be served and filed within

fourteen (14) days, pursuant to FBJ.Civ. P. 72(b) and Local Rule 301.5.b.

Dated: May 8, 2014 /sl
Stephanie A. Gallagher
United States Magistrate Judge




