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IN THEUNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
GIVEFORWARD, INC., *
*
V. * Civil No. JFM-13-1891
*
KENA HODGES *
***:**
MEMORANDUM

This case arises out of a fraudulent online fundraiser posted on a website that provides a
platform for individuals seeking to raise moneyfiamily memberor friends inneed. The
website,GiveForward brought suit against the subject of a fraudulentifaiser minor child
“KDH,” and his mother, seeking a declaration @GiaeForwards not liable forany claims
stemming fronthe fraudbecause theyra entitled tammunity under the Communications
Decency Act (“CDA") 47 U.S.C. § 230. (ECF No. 1). The mother, Kena Holigesntersued
(ECF No. 11), and also brought claims against the child’s biological fatheGreatedhe
fraudulent fundraiser (ECF No. 16), and his fri€®atina Harrisvho assisted him. (ECF No.
95). | previously denieGiveForwards motion to dismiss on the basis of CDA liabil{§gCF
No. 30) and bifurcated discoveryafowing only discovery on the issue GDA immunity to go
forward. (ECF No. 78). Currently pending before this court are Hodges’ (ECF No. 110) and
GiveForwards (ECF No. 118) motions for summary judgment on the is§&@veForward’s

immunity andGiveForwards motion for summary judgment on Hodges’ courtiaims. Id.

! Throughout this memorandum I refer to defendant/coymgentiff as “Hodges.” This is meant
to encompass Hodges individually and im b&pacity as legal guardiaf the minor child KDH.
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Background

In 2013, third-party defendant Kimani Johnsa#ith the assistance of Harrigosted a
fundraiser on th&iveForwardwebsiteclaiming thatlohnson’s minor sokDH, theneight years
old, was suffering from a heart condition that could become terminal and requireqy s(E§eF
No. 11 at 11 14, 17, 18, 19)dchnson does not have custodyk@dH. (ECF No. 11 af 4).
According to Hodges, they have an estranged relatioastuiplittle to no interactions.’Id. at{
5. KDH does not suffefrom a hearicondition or health problemdd. at{ 19.

The fundraiser was open from March 19, 2013 to April 10, 2013 and raised $11,379.89.
(ECF No. 119 at p. 11 GiveForwardhas an alersystem in place to detect potentially
fraudulent fundraisers and donatior&ee id.In short, the company receives automatic
notifications when certain actions are taken, for example, when two donations arbyribd
same user on the same day, or when a donation larger than $1,500 iddnddeee of these
notifications were triggered during the KDH fundraiskt. On April 24, 2013, Hodgdsarned
about the fundraiseid. at p. 12. She immediatetglledGiveForwardand notified
GiveForwardemployeeCaiti Stout that the fundraiser for KDH was frauduleliat. According
to GiveForward, this call was recetvat or about the same time ti@itveForwardreceived
internalalert notifications about the KDH fundraiser, and receivafications via Twitter to the
same effectld. As a resulof this information GiveForwardhid the fundraiser from public
view and investigated the potential fraud. GiveForwardhas sinceeturned all funds from ¢h

KDH fundraiser to the donordd.?

% Counsel for Hodgeimformed the court that in May 2015 Johnson pled gtiitsheft charges
associated with the frdulent fundraiser in the Circuit Court for Prince George’s Caou(BCF
No. 135).



In response to communications between Hodge<zaweForwardin which Hodges
stated hemtention to bring claims, (ECF No. 1 at  &iveForwardbrought this suit in June
2013. GveForwardseeks a declaratory judgment stating thatimimuneunder Section 230 of
the CDAfrom all possible state law claims that Hodges and KDH could belaing to the
KDH fundraiser.Id. at 114-19. Hodges subsequently brought a host of state law counter-
claims againsGiveForwarg® and brought claims against thipirty defendants Johnson and
Harris (ECF Nas. 16, 95).

STANDARD

Summary judgment is appropriate when the record shows that there is no genuias issue
to any material fact and the movant is entitled to judgment as a matter oelvR.FCiv. P
56(a);Celotex Corp v. Catretd77 U.S. 317, 322 (1986). A genuine disgpabout a material
factexists only “if the evidence is such that a reasonable jury could returniet verdhe
nonmoving party.”Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986YVhen reviewing
a motion for summary judgment, the court must look at the facts and inferences dmawn fr
there in the light most favorable to the non-moving pa8gott v. Harris 550 U.S. 372, 378
(2007).

Although the moving party bears the burden to demonstrate the absence of any genuine

issue of material facAdickes v. S.H. Kress & C@&98 U.S. 144, 157 (1970), the non-moving

% The state law claims against GiveForward are: intentional infliction of emotionassistr
intentional misrepresentation, civil conspiracy, aiding and abetting, invasioivaty#

intrusion upon seclusion, invasion of priyacunreasonable publicity given tavate life,
invasion of privacy — placing a person in false light, negligence, constructive ditausg of
process, violation of Maryland’s Consumer Protectiat Md. Code Ann., Com. Law § 13-301,
violation ofthe Maryland Solicitations Act (“MSA”"Md. Code. Ann., Bus. Reg. 8§ 6-661.

seq, and violation of th&elemarketing and Consw@nFraud Abuse Prevention Act, Md. Code.
Ann.,Com. Law§ 14-3201. (ECF No. 11).



party may not merely rest upon allegations or denials in pleadings, but must, by adiicsdker
evidentiary showing, set out specific facts showing a genuine issue reorainslf Fed. R.
Civ. P. 56(c)(1)(A). A court should enter summary judgment where amawmg party fails to
make a sufficient showing to establish the elements essential to the paity'suctl on which
the party will bear the burden of proof at trifleeCelotex 477 U.S. at 322.

If there is insufficient evidence for a reasonable jury to render a vardetar of the
non-moving party, there is no genuine issue of material fact, and summary judgrngdrg ma
granted.See Andersqt77 U.S. at 248. The court must not yield its obligation “to prevent
factually unsupported claims and defenses from proceeding to fBauthat v. Baltimore
Ravens Football Club, Inc346 F.3d 514, 526 (4th Cir. 2003). Conversely, the motion should
be denied if factuassues exist “that properly can be resolved only by a finder of fact because
they may reasonably be resolved in favor of either payderson477 U.Sat 250.

ANALYSIS
l. Scope of Relief

To begin, therés a dispute about the scope of relief BateForwardis seeking. In her
motion for summary judgment, Hodges argues @iaeForwards seeking a declaration that it
is immune from all possible civil liability undéne CDA. (ECF No. 110 at p. 3) (“GiveForward
asks this Court to decree that, purguarthe CDA, GiveForward has blanket immunity from all
state law causes of action for content provided by a gartlt”). In another motion before this
court, howeverGiveForward‘'unequivocally states” it is not seeking complete civil immunity
but orly immunity on the state law claims Hodges has brought against it. (ECF No. 107 at p.
19). GiveForwardalso states this ingtmotion for summary judgment. (ECF No. 119 at p. 48
(arguing thaHodges’ characterization thaiGiveForwards seeking a declaration of blanket

immunity from all civil law suits” is “disingenuous”)Given thaiGiveForwardexplicitly



provides that its only seeking immunity for the claimelated to the KDH fundraisehis is
how | will construe their claim.

. CDA Immunity

Section 230(c)(1) of the CDA states that “no provider or user of an interactiyaitam
service shall be treated as the publisher or speaker of any information proviaieotogr
information content provider:” 47 U.S.C. § 230(c)(1). Both parties argue that the inquiry for
CDA immunity is a thregrong test and requires: 1) the party seeking immunity is an interactive
computer service, 2) the claim is based on information provided by another informatiemt cont
provider, and 3)he clam treats the party as the “publisher or speaker of that information.”
(ECF No. 110 at pp. 32-33; ECF No. 119 at pp. 13-14). lItis not disputdsive&orwards
an “interactive service provider(ECF No. 119 at p. 14). Accordingly, | consider temaining
two requirements in turn.

a. Information Content Provider

The statute provides that an “information content provider” is “any person or &atity t
responsible, in whole or in part, for the creation or development of information provided through
the Internet or any other interactive computer servidd.’'U.S.C. 8 230(f)(3). With the CDA,
“Congress thugstablished a general rule that providers of interactive computer services are
liable only for speech that is properly attributable to thehemet Chevrolet, Ltd. v.
Consumeraffairs.com, Inc591 F.3d 250, 254 (4th Cir. 2009)s a result, “[slatelaw plaintiffs
may hold liable the person who creates or develops unlawful content, but not the provider who

merely enables that content to be posted onlihe.”In other words, minteractive computer

* An additional portion of the CDA states that “[n]o cause of action may be brought and no
liability may be imposed under any state or local law that is inconsistent with thased7
U.S.C. 8§ 230(e)(3).



servicemay not be liable for certain content it “passively displays” but may be liabteher
content that it is “responsible, in whole or in part for creating or developiigte v. Richig
Civ. ELH-11-3488, 2012 WL 3773116 (D. Md. Aug. 29, 2012) (quokiag Hous. Council of
San Fernando Valley v. Roommates.Com,, 1321 F.3d 1157, 1162 (9th Cir. 2008)).

Hodgesargues thaGiveForwardis an information content provider because of its
influence over the fundraisers posted on its site. Hodges notes languagsvfedrarwards
site that it is “more than just a website” to make a broad argument based onr@avelso
purpose. (ECF No. 110 at p. 3Hodges claims that becauséseForwards a forprofit site
that collects a portion of each donatioade, and therefordfers supporaind tips to its
fundraisers, it should be responsible for the content of the fundraeesd (arguing that
because GiveForwardhelps users create fundraising pages, offers advice on how to craft the
content of those fundraising pages, suggests ways to promote the fundraiser angl increas
donations, and processes donations” it is an information content pjovider

Specifically, Hodges focuses on GiveForwandse of “fundraisingoaches.” Each
newly-createdGiveFomwardfundraiser is assignesfundraising coachld. at p. 10.These
coaches offeffundraising tips and personalized suggestions” to fundraisers in order to boost the
visibility of their cause and donationkl. at p. 38. This advice largely comes the form of
emails sent from the fundraising coadd. Hodges focuses on theuggested sample language
and detailed instructions on how to write a compelling stooyitainedn emails sent by the
coaches.ld.

GiveForwardclassifies its fundraiseiato three distinct groupdd. at . 8-9.
Fundraisers involving the health of a child are automatically classified agriGight

fundraisers.”Id. This means that they receitfeuman support—in the form ¢échnicalsupport



and a fundraisingoach-as well as the ability to Heund on the website through
search/browse.’ld. at p. 9. Hodges emphasizes this support, in particular, Erica Alhorn, the
fundraising coach assigned to the KDH fundraiser, to make her argurhaiges alleges

relying on electronic recordshatGiveForward through Alhornsent twentyfour emailsto

Johnson and 156 to Harris during the pendency of the fundraiser. (ECF Nopl19)citing

ECF No. 110 exhs. AG). These contained “tips for how to improve the KDH fundraiser and
maximize donaons.” Id. atp. 48. According to Hodges, “Johnson and Harris opened and read
these emails and followed the instructions contained therein to shape the conteiiithe
fundraiser.” Id. Hodges als@rguesthat “Johnson and Hatrris relied on the advice in
GiveForwards publicly available fundraising guidedd.

GiveForwarddisputes these fact§ECF No. 119 at pp. 31, #1GiveForwarctites the
deposition testimony of Johnson and Harris, both of whom stated that they did not have any
contact with anyone at GiveForwaddring the creation of the fundraiser. (ECF No. ati®
31) (citing ECF No. 119 exh. H, Johnson Dep. 103:4-104:8; ECF No. 119 eklaris Aff. at
7). According to Harriswhile GiveForwards fundraising coach sent her emails with tips “[a]t
no time did | contact the fundraising coach” aftiiiese emails did not require me to do
anything.” (ECF No. 11%®xh. E atf 10). Johnson stated that he only resbllecton of one
email,he never responded to any of the emails, ardeleted then upon receipt. (ECF No. 119
exh. H, 104:10-105:16).

GiveForwardalso argues that Hodges misconstrues the role of the fundraisinggoach
According toGiveForward dter the fundraiser is created, an email is sent to its creator,
welcoming the person @iveForwardand assigning them a fundraising coach. (ECF No. 119 at

p. 42). These emails are automatically generated. GiveForwardargues that the fact that



these emails were sent after the creation of the GiveFofwaddaiser indicates that they had no
bearing on the content created by Johnson and HédrisAdditionally, GiveForwardcites
Alhorn’s declaration, where she statasither Mr. Johnson nomgone else affiliated with the
fundraiser ever contacted me prior to or during the time thid KIDdraisers were active.
(ECF No. 119 exh. @t 8.° GiveForwardargueshat the only direct contact it had with either
Johnson or Harris during the creation and duration of the fundraiser were two occasions whe
Harris calledGiveForwardconcerning th process of receiving payment. (ECF No. 119 at p.
43).

| find that there is not a genuine dispute of material fact conce@iwef-orward’s role
as annformation content provider. There simply isenadence that GiveForwardeated the
content at issue in this case. First, | reject Hodges’ suggestion that the gansvak and form
of theGiveForwardwebsite makes it ainformation content provider. | recognize that in
contrastto other websites that solely provide a forum for third-parties to post information,
GiveForwardhas an interest in the content posted on its site because it takes a share atghe prof

made from each fundraiser. However, thigrest does not translate irdveForwardcreating

®> Hodges has filed a motion to strike this affidavit (ECF No. 130), and has also filed ntotions
strikethe affidavis of Caiti Stout (ECF No. 130) and Ethan Austin (ECF No. 129). Hodges
argues that portions of Austin’s affidavit are legal conclusions and not made on persona
knowledge. | do not rely on Austin’s affidavit in today’s opinion and deny the motion to strike.
The other motion appears to be the result of a contentious discovery dispute betwediethe par
Hodges moves to strike the affidavits of Stout and Altl@Tause she was claims she was
unable to depose them due to GiveForward’s lack of cooperation (ECF No. 130 at p. 3—4).
GiveForward disputes this characterization (ECF No. 134 at p. 3). In the alterhidadges
argues that portions of the Alhorn and Stout affidavits should be stricken because tagy cont
inadmissible statements. (ECF No. 130 at 7)4+recognize that it would habeen

preferable if the parties agreed to a resolution that permitted the depaositAlhern and Stout.
Nonetheless, | do not find that Hodges has shown sufficient cause to strike thetaféiddvi

deny the motion. 1 also note that although | rely in part on Alhorn’s statenoastschmy
conclusion about GiveForward’s status as an information content prowidstatementsre not
dispositive— find that the statements blfarris in her declaration and Johnson in his affidavit,
which are not objected to, are more persuasive.

8



content foreach fundraiserratherGiveForwardprovidesa forum and givekelpful hints and
suggestion$o forum posters.

| also am not persuaded by Hodges’ specific evidence with regard to theuiDthiker.
Hodges offers electronic evidence to show that Johnson and Harris read a largg gluantit
emails sent byiveForwardand then claimghat “Johnson and Harris opened and read these
emails andollowed the instructions contained therein to shape the content of the fundraiser
(ECF No. 110 at p. 48) (emphasis added). While Hodges does offer evidence alleging that the
emails were sent and opened, she does not offer any evidence to show how they inthgenced t
content at issue. And both Johnson and Harris, understatéd that the emails had efbect
on the fundraiser. (ECF No. 119 exh. H, 103:4-104:8; ECF No. 119 atl§. 8.

Even assuming, however, thaarris and Johnson were persuaded by the automated
emails they received containing tigsitmprove their fundraiser and fundraising guidésring
similar suggestions available on GeveForwardsite, thiswould not makésiveForwarda
content provider. For on#he tips cited by Hodges primarily deal with the dissemination of the
fundraiser—not the type of story posted. For example, they advise fundraisedssta m
donation themselves biave close friends or familmake a donation early on in order to “ged th
ball rolling.” See(ECF No. 110 at pp. 12-13). The tips also encourage fundraisers to share the
fundraiser on social medidd. These tips do not shape the content posted by the fundraisers—
and in this case, did not specifically contributéhte false content adsue—Harris’ and
Johnson’s fraudulent narrative that KDH had a heart condition. The tips iaskadsethe
dissemination of the fundraiser, ntstcontent.

My ruling accords with the other decisions in t@iscuit regarding the scope of the

definition of an information content provider. The Fourth Circuit has previously found that



Consumeraffairs.com, a website “that allows consumers to comment on the quality of
businesses, goods, and serviddsinet Chevrolet, Ltd. v. Consumeraffairs.com, b@l F.3d
250, 252 (4th Cir. 2009), was not an information content provider with respect to negative
comments posted on its site about a car dealersthiat 260. The court rejected an argument
that the “structure and design” of the website made it an information content profide idat
256-58. Specifically, the party suing Consumeraffairs.com sought to prove that tite’svebs
design and function, which encouraged consumers to post complaints about businesses, and
allegedly steered those complaints into categoriagmiss to attract the attention of class
actions lawyers, made the siteiaformation content providerd. at 256-57. The court held
that even “accepting as true all of the facts” pled, there was no evittbate
Consumeraffairs.com contributed to the allegedly frauduldnt@af the comments at issue.”
Id. at 257. Crucially, the allegations did not show that “any alleged drafting or revisions by
Consumeraffairs.com was something more than a website operator performoégpa
traditional editoral function.” Id. at 258. My reasoningacks the Fourth Circuit iNemet As
in that case, there is no evidence here@a¢Forwardwas involved in the drafting or revising
of the fraudulent content.

In reaching itholding inNemd, the FourtiCircuit relied on an earlier CDA caségran
v. American Online, In¢129 F.3d 327 (4th Cir. 1997). Heran the court found that AOL had
immunity under the CDA for defamatory speech posted on AOL message boardsrby a thi
party. See idat 332. The st alleged that the plaintiff was sed highly offensive t-shirts,
which resulted in the plaintiff receiving a large volume of harassing andehneg
communicationsld. at 329. The plairiff argued that AOL shoulbe liable for failing to ta&

down the content as soontasnotified them that it was false, for failing to mp8ubscribes

10



that the message was false, and for failing to screen future defamatonaimédeat 328. The
courtstatedthat8 230, “[b]y its plain language . creates a federal immunity to any cause of
action that would make service providers liable for information originating athird-party
user of the servicéjd. at 330, and held that AOL qualified for its protectidd. at332. Again,
the court focused on the origin of the language at issue, and found that the plairdifiaoul
attributelanguagenot created by AOL to itSee idat 332-33.1 reach the same conclusion here.

In a more recent casene ofmy colleagus found that a website operator was an
information content providerSeeHare v. RichieCiv. ELH-11-3488, 2012 WL 3773116 (D.
Md. Aug. 29, 2012) The site, “thedirty.com,” serves as a forton“intel, opinions, gossip,
satire, and celebrities.Id. at *1. The site containsections for differenjeographic areaand
users are encouraged to post about people within their lakest. *2. The site’s creator and
employees select ussubmitted posts for publicationd. at *1. The site’s founder then
publisheghe selected posts and aduas“edibrial comment’in bold to the bottom of eachd.
at* 1, 2.

The court found that, given the founder’s editorial comments on each post, he and the site
were, at least ith respect to those comments, information content providdrat ** 17-18.
The court recognized that “fiPirty World’s involvement with the postings were limited to the
decision whether to publish user-supplied content, it would clearly be entitled to immunoichér
8230 (c)(1).” Id. at *17. The editorial commentsome of which were potentially defamatory,
pushed the needle in the plaintiffs’ fav@ee id. Given that they were provided by the founder

of the website, the court found that the site “had some role in writing orgethermmaterial” and

11



thus wasnot entitled to immunity.Id. (internal citatioromitted.® 1 find this holding consistent
with my own today because Hodges has not presented any eviderGe/étairwardedited, or
added to, the fraudulent fundraiser posted by Johnson and Harris.

Accordingly, | find thatGiveForwardis not an information content providefrthe text
posted orGiveForwards website by Johnson and HarfisAs a result, | also find that
GiveForwards immune from claimstemming from this teft

b. Publisher or Speaker

My finding thatGiveForwardis not an information content provider protects

GiveForwardfrom liability for claims based othe text of the fundraiser posted by Johnson and

Harris. However, the CDA only protects a website from liability for clairas‘tineat it as the

® The same website was granted immunityth®y Sixth Circuit. SeeJones v. Dirty World Entm't
Recordings LLC755 F.3d 398 (6th Cir. 2014)n Jonesthe Sixth Circuit foundhat

thedirty.com did not materially contribute to the content and rejected a theomyirested

liability whenever an “iteractive computer service provider adds commentary to plairty-
content that ‘ratifies or adopts’ that contenktd’ at 415(internal citation omitted Importantly,
the court inJonesreached its conclusion in pécause the plaintiff did not allege that #ueled
comments were defamatory themselvigs.at 416.

’ Both parties each also cite to a Ninth Circuit decisiair, Hous. Council of San Fernando
Valley v. Roommates.Com, L1 %21 F.3d 1157, 1166 (9th Cir. 2008), as support for their
respective argumentsAlthough not binding on my decision, | agree with GiveForward that the
reasoning irRoommatedpolstersts argument In Roommateshe Court held that a website
which allowed users to solicit potential roommates, and, as a condition of use, requsdd use
input preference information that violated fair housing laws (ex. the desindémeace, and
sexual orientation of a roommate), was an information content provider. The court found that
because the site “makes answering the discriminatory qosstioondition of business . . . . itis
no stretch to say that the enterprise is responsible, at least in part, for deyhap

information.” Id. at 1166. This scenario is quite distinct from GiveForward website that
encourages a perfectly legatiaity and does not make the ability to post conditional on
violating the law.

8| find that this includes all state law claims except the abuse of procesgeneg| and MSA
claims. These claims, as well as portions of the intentional infliction of emotionalsdistaims
and the invasion of privacy claims that are not based on this text, are addressed below.

12



publisher or speaker” of content provided by an independent information content prodisier.
result,GiveForwardcan be liable for independent actions it took distinct from the fraudulent
text.

GiveForwardstrenuously argues that almost all of Hodges’ clamrespremisednthe
fraudulent fundraiser posiThe state law claims against Givetvard are: intentional infliction
of emotional distress, intentional misrepresentation, civil conspiracy, aidthgleetting,
invasion of privacy — intrusion upon seclusion, invasion of pyivaanreasonable publicity
given to private life, invasion of privacy — placing a person in false light, negégenc
constructive fraud, abuse of process, violation of Maryland’s Consumer ProtectjdvidA
Code Ann.Com. Law 8§ 13301, violation ofthe Maryland Solicitations Act (“MSA”)Md.
Code. Ann., Bus. Reg. 8§ 6-6@1L seq and violation of the Telemarketing and Consufaraud
Abuse Prevention Act, Md. Code. An@om. Law8 14-3201.(ECF No. 11).Hodges argues
that at least some of theaee not premised on treati@veForwardas a publisher or speaker.

First, Hodges argudbkat GiveForwart liability stems not from its role as a publisher,
but from its position as a “professional fundraiser” undeMSA. (ECFNo. 110 at p. 46).
Hodges argues that as a professional fundraigeefForwardis required to abide by the

regulations set forth in the A, and it did notwith the KDH fundraiserld. at 46-48. Hodges

° | recognize that despite the statutory language, cuwiithin this Circuit have not
independentlyocused on if the claims treat the pasgeking immunity aa “publisher or
speaker” of tkinformationat issue See e.gHare v. RichieCiv. ELH-11-3488, 2012 WL
3773116 (D. Md. Aug. 29, 2012Rather this questions typically folded into the inquiry of
whether or not the party is an information content providae Zerawv. American Online, Inc.,
129 F. 3d. 327, 330 (4th Cir. 1997) (“8§ 230 precludes courts from entertaining claims that would
place a computer service provider in a publisher’s role. Thus lawsuits seekingd toseolice
provider liable for its exercise of a publisher’s traditional editorial functiesiech as deciding
whether to publish, withdraw, postpone, or alter content are barrdadl these casesowever,
theclaims against a party seeking immunity wigngcally for defamatior—which obviously
seeks to treat the party seeking immunity as a “publisher or speaker i tGiwelistinction, and
theattention paid to this issumy the parties in their briefs, | consider this elenedépendery.

13



uses thislleged breach as the basis of tleim under the MSA? Hodges also makes a general
claim that “professional fundraisers have a duty not to make misleading stetameéverify the
legitimacy of the fundraiser it is promoting” without cgiany legal authorityld. at p. 44.

This appearo be the basis of her constructive fraud clatnHodges’ negligence claim is based
on violations of both the MSA and this other dtty.

SecondHodgespoints to spegh directly attributable t&iveForwardaboutthe KDH
fundraiser, and argues that it, ratttean the text gsted by Johnson and Hatrris, is the basis
herclaims In making this argument, Hodges embraces an inclusive definition of speéch, tha
includes “clicks, btton-pushes, automated emails, ‘likes’ or ‘hugs,” and similar such actions and
activities that are conducted online electronicallyfECF No. 128 at p. 35 The specific
“tortious content and conduct created and/or developésivmsfForward that Hodges identifies

are: a tweet tweeted from@veForwardemployee promoting the KDH fundraiser, widgets

19 Hodges’ claim alleges violations of Md. Code. Ann., Bus. Reg. §§ 6-607, 6-608, 6-610. To
support this, Hodges alleges that “GiveForward failed to perform even a cregmwy of
Johnson’s fundraiser, and helped develop and facilitated the fraudulent fundraiser on
GiveForward’s website” and GiveForward “fajg] to exercise due diligence in the
management of their website(ECF No. 11 af[1135, 13¢. These actions amount ta “

practice that byaffirmative representation or by omissionnssleading’ Id. at{ 135.

1 Hodges alleges in supportiuér claim for constructive fraud that “GiveForward breached the
duties owed to its donors, customers, and the general public, with reckless disnetieeid fo
confidence, by fraudulently seeking donations for a surgeryimethwas needed by a

terminally ill child, who is, in reality, perfectly healthy” and that “GiveFormivreached the

duties owed to KDH, an individual displayed on its website to solicit donations and profits for
Counter-Defendant, by using KDH’s name and likeness fraudulently for fihgaom’ (ECF

No. 11 atf1103, 104).

12 |n her counter-complaint, Hodges argues that “GiveForward owes a duty of care to
individuals, including KDH, whose image and personal information are used on GiveFsrward’
website © generate funds for both the fundraiser and GiveForward, to take reasonable care to
insure the material posted on GiveForward’s website is truthful.” (ECF No. 193t n her
memorandum in opposition to GiveForward’s motion for summary judgment and reply in
support of her own motion, Hodges argues that “GiveForwardlationsof the MSA are proof

of its negligence.” (ECF No. 128 at p. 44).

14



provided on th&iveForwardwebsite'® andthank you emailaubmatically sent to donors to the
KDH fundraiser. (ECF No. 128 at pp. 24}2% Hodges appears to argue that these activities
can servas the bas for her emotional distress and invasion of privacy claiSee id(noting

that each instance of GiveForwarkated content invaded KHD'’s privacy and caused emotional
distress).

Hodges last point is closely related to the secoslde-argues that her claims are not
based only on the false claim that her son was sick, but on the repeated publication on the
internet This theory hinges o@iveForward’s rolé[ijn helping to increase thsucces®f the
KDH Fundraiser . . [which] increased the invasion of privacy and emotional distresis.at p.

20. This is because “[e]verything that GiveForwalid to increase the success of the KDH
Fundraiser resulted in more peopkeing the fundraisesind the more people seeing the
fundraiser, the greater the invasion of privacid:

| reject these three argumentat the outset, | note thiam suspect of this entire line of
reasoning In effect, these arguments are an attempt to sidestep the CDA by fomusiogduct
supposedly “independent” of the fraudulent post by Johnson and Harris. However, without the

post,all the claims in this suit would not have existethaking their supposed distinction

13 According to Hodges, a widget is a mechanism “that allow users to post a snapshot of a
GiveForward [fundaiser] to an external website, such d&dog.” (ECF No. 110 at p. 39see
also (ECF No. 110 af127-32).

1 In her chart depicting GiveForward’s tortious conduct, Hodges also includesdisingrtips
email; fundraising advice resources; fundraisingoting” and “affirmative representations
regarding safety of GiveForward fundraisers.” (ECF No. 128 at p. 27-28). rhnerfe
considered in the portion of this opinion addressing GiveForward’s status as an iigiormat
content provider and tHatteris discussed with regards to the MSA. For this reason, | do not
discuss them here. And, although Hodges indicates that the “chart is not intended to be an
exhaustive list of GiveForward created content,” the items listed in the ahdineanly ones

she identifieand are therefe the focus of my opinion.
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tenuous at best. Nonetheless, | decline to extend the scopeGidghennecessdy and will
rule on these claimas if they were independent.

According to Hodges,GiveForwardis a fund-raising counsel, professional solicitor, and
charitablesolicitor” as defined by the MSAId. at p. 35. As suclGiveForwards subject to the
sane regulations as “traditional, bri@nd mortar” fundraisers in the statel. Hodges cites
portions of the MSA that prohibits charitable groups from engaging in falses@aning
fundraising activities Id. at p. 36 (citing Md. Code. Ann., BuReg.8 6-608(a)). Hodgesthen
argues that a slew of GiveForwardctions violatedhe MSA, specificallythe claims on its
website thaGiveForwards “quick, easy, and secure” and “there’s no need to worry when
creatng or giving to a fundraiserGiveForwards statement to CNN Money thaGiveForward
assigns a live ‘fundraising coach’ to each campaign, who both vets and guidesrtis¢’ effid
GiveForwards claim on its online support center thiatmakes every effort to investigate
suspect fundraisers . . . [and] has a diligence process.Id.

GiveForwards response is twiold. GiveForwardargues that Hodges’ claims cannot
lie because the Maryland Solicitations Act does not create a private right of 4&{F No.
119 at pp. 16—22)SecongGiveForwardclaims that even if it did, Hodges has not alleged
violations of it. See idat . 2529. Specifically, GiveForward argues that any fraud based
claims fail because Hodges has not demonstrated reliance on a false stalement.

| decline to reach thielaryland state law question of whether or not the MSA provides a
private cause of action. | finttlat even assuming that a privatelividual can bring a claim
under the MSAGiveForwardis entitled to summary judgment on Hodges’ claim. Hodges
argument for a violation of the MSA focuses on statemamits websiteand other platforms

concerning the veracity of its fundraisers. | note first that these stasaiebnbt make specific
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promises and/or are taken out of cont&xEven more importantly, howevés, the facthat the
statements-when they make affirmations concerning the veracity of their fundraisetke
them to a group that Hodges is not a part of—donors to the various fundraisers promoted on the
site See(ECF No. 119 at p. 38the answer to &requently asked question”mch states|t]his
IS a great questiobecause as a dongyou can never be too cautious”) (emphasis addéthe
statementgssuredonors that if they make a contribution, it viilklely go to a legitimate
fundraiser that is what it purports to be, but provide that GiveForward cgima@ntee¢his. 1d.
(“GiveForward makes every effort to investigate suspect fundraisers, butunafiety, we
cannot claim responsibility for the accuracy of each fundraiser.”). Hodges2H were not
donors to this particular fundraiser. Rather, KDH was the subject of it. Accordirfigig that
there is no evidence of misleading or deceitful behavior that supports a MSAatairan this
claim, GiveForwardis entitled to judgment as a matter of law.

For the same reasoning, | gr&iveForward’s mabn for summary judgment on
Hodges’claims for constructivéraud and negligence. “Constructive fraud is a breach of legal or
equitable duty which, irr@ective of the moral guilt of the fraud feasor, the law declares
fraudulent because of its tendency to deceive others, to violate public or private cmfatein
injure public interests. Ellerin v. Fairfax Sav., F.S.B337 Md. 216, 652 A.2d 1117, 1127 n.11
(1995)(internal quotation and citation omitted)o prove negligence in Maryland paintiff
mustshow, “(1) that the defendant was under a duty to protect the plaintiff from injuthaf2)

the defendant breached that duty, (3) that the plaintiff suffered actual injugspahd (4) that

15 For example, the statements that GiveForward is “quick, easy, and secure’eaads o
need to worry” do not make affirmative representations. The statements “Giee&onales
every effort to investigate suspect fundraisers . . . . GiveForward has a deecdilfgyocess” are
in two separate paragraphs that warn donors that GiveFoteardot claim responsibility for
the accuracy of each fundraiser.” (ECF No. 119 at p. 21).
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the loss or injury proximately resulted from the defendant's breach of the Matigitine v. On
Target, Inc, 353 Md. 544, 727 A.2d 947, 949 (199Btérnal quotation and citation omitted).
Both of these torts requieebreach of a dutyHodges is unable to show that the statements on
GiveForward’s website created a duty to check the veracity of fundramserder to protect the
recipient of the fundraising efforf

| amalsonot persuadelly Hodge’s argument concerning the additional “conté@nt”
created irthe form of a tweetyidgets, and thank you emails sent to dondrke tweet and the
widgetswere both used b§@iveForwardto further share the KDH fundraiser. According to
Hodges, the tweet, which thanked a supporter for donating to the KDH fundraiser, alaariits
invasion of KDS'’s privacy and . . . furthered other invasions of KDH’s pribgancreasing the
dissemination and success of the fraudulent fundraiser.” (ECF No. 128 at pla2fjes makes
thesame claim about the widgetkl. at 24-25. The thank you emails, she asserts, were only a
violation via their promotion of the fundraisdd.

The tweettannot support a claim for emotional distress or invasion of privacy. For one,
the tweetwould not have existed but for the content posted by Johnson and Harripatttyrd-
information content providers. Moreov&iveForwardcannot be &ble for claims based on
content created by another sourdée tweet'sshort messageimply thanked &witter user for
sharing the story of KDH’ It did not add additional information, or make any unique or

indepemlert statements about KDHI'he widgetis also not independently tortioust-does not

18| also note that in this instance, the group that GiveForward maydduty te-the donors—
were protected. Once it was revealed that the fundraiser was fraudulenttiaions were
returned. (ECF No. 119 at p. 12) (citing ECF No. 119 exh. D, Stout Aff. at 1 13).

" The Tweet in full reads “@mr_carter93 Thau for sharing [KDH'’s] storyYou are making

a difference #giveforward.(ECF No. 110 at p. 16)Presumably, @mr_carter93 is a twitter user
who shared the link to/and or donated to the KDH fundraiser.
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contain any text, and is only a vehicle through which the KDH fundraiser websitebzoul
shared.

Hodges’alternativetheory, that the tweewidget, and thank you emails were tortious
because they further disseminated the fraudulent message, is also notGiablorward
points to an early case addressing the CDA, in which the Fourth Circuit declined! tioaft
there was a diffrence between a “publisher” antdestributer” of content for purpose of
immunity. Zeran, 129 F. 3dat332. Hodgesrguesthatshe is not only suinGiveForwardfor
its publishingof the content, but for itdistributionof it on independent platforms, i.e. social
media, twitter, and additional emsil On this point, find Zeraninstructive and decline to find
thatHodges’ distinction between publishing anstdbuting the fundraiser carriésgal
significanceunder the CDA. Doing so would be inconsistent wglpurpose.See Zeran129
F. 3d at 330 (“The purpose of this statutory immunity is not difficult to discern. . . . Section 230
was enacted, in part, to maintain the robust nature of Internet communication ardingbgo
to keep government interference in the medium to a minimum.”).

Additionally, | do not find that the promotimf the site is sufficient to make out a claim
for intentional infliction of emotional distress or invasion of privacy. The coreyitiat
Hodges is alleging—with both tortsisthat false information aboutdhmedical status of her son
wasposted on the internet. This injury occurred at the moment that Hodges and Johnson posted
the fundraiser on th@iveForwardsite GiveForwards tools only enabled Johnson to increase
the audience of the fraud, and this was done without GiveForward’s knowledge that the
fundraiser was fraudulent.

| grantGiveForwards motion for summary judgment on these claims.
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1. Abuseof Process Claim

Hodges also brings claim for abuse of processlodges’claim centers on
communications between the parties prioGteeForwards commencement of this suit.
Accordingto Hodges;[b]y contactingGiveForwardand notifying it of Johnson’s fraudulent
fundraising scheme, and by aski@yeForwardto return its profits to the donors [she]
notified and ‘called out’ the company on its fraudulent activities.” (ECF Nat11111).
Hodges tlen alleges that as punishmeéitjveForwardsurreptitiously suedher“even though
the parties were contemporaneously negotiating settlemiehtat§ 112. In her motion, Hodges
also alleges that counsel BrveForwardviolated theRules of Evidence by, in its complaint for
declaratory relief, citing “settlement negotiations” between the paritentified as letters sent
by counsel for Hodges to counsel @®iveForwardbefore the suit was filed. (ECF No. 128 at p.
47) (‘Under the guise of engaging in settlement negotiatiGing Forwarddeceptively requested
a written settlement demand from Ms. Hodges and KDH in order to imprdpetlye same
with the Court . . . GiveForwarddid, in fact, use Mddodges and KDH'’s written settlement
demand to support its issue of process héejein

Under Maryland law, thegSsential elements of abuse of process are (1) an ulterior
motive, and (2) a willful act in the use of the process not proper in the regular condhgct of t
proceeding. Cottman v. Cottmarb6 Md. App. 413, 468 A.2d 131, 140 (198B)}ernal citation
omitted). The tort is only viable where there has been a “perversion of cowsptoc
accomplish some end which the process was not desigaeddmplish.” Barnes v.
Montgomery Cnty., Md798 F. Supp. 2d 688, 693 (D. Md. 20{ibyernal citationomitted.
Hodgess essentially arguing th&iveForwards bringing of this suit is itself an abuse of

process. This argument is nonsensical givenGnagForwards bringing siit for a declaratory
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judgment a perfectly permissible vehicle of relief. GiveForwardoing precisely what the
declaratory act permitsseeking that the court “decl§sgthe rights and other legal relations of
any such interested party28 U.S.C. § 2201. Hodges’ emphasis on “settlement negotiations”
between the parties also lacks métitAccordingly, | granGiveForwards motion for summary
judgment on this claim.

V. Additional Pending Motions

Also pending is Hodges’ motion for costs, including attorneys’ fees, on the basis of
allegeddiscovery violations committed lyiveForward (ECF No. 103).Hodges claims that
GiveForwardunnecessarily delayed in its production of a manual, entitled “Risny Coach
Bootcamp,” that is used to trativeForwardfundraising coachedd. at p. 3. This document
was produced on January 23, 2015, after the close of discddegt. p. 2. According to
Hodges, counsel fasiveForwardhas “fail[][ed] to explan why this highly relevant and
discoverable document was not identified or produced” prior to this tidhet p 14. Hodges
argues that the delay “materially prejudiced” teility to conduct further discovery.1d. at p
15. GiveForwarddisputes that it waancooperative (ECF No. 107 at pp. 5518)d argues that
the material at issue is outdataad not relevantld. at pp. 13-15.

| realizethatGiveForwarddeliveredthese materials later than the discovery deadline and
did not produce them when discovery requests sought information that they may haveedontai
| do not condone this behaviort dppearshoweverthatGiveForwards counsebcted

appropriately by digently seekinghe documentsnd after obtaining the materials, turning

'8 Hodges points to Federal Rule of Evidence 408, which bars admission of compromise offers
and negotiations to “prove or disprove the validity or amount of a disputed claim.” Fed. R. Evid.
408. This Rule is not relevant because GiveForward is not sebkihthese letters be admitted

into evidence nor is GiveForwausing the letters to prove liability or the amount of a claim.
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them over to Hodges and offeritgaccommodate the delay with additional discovery tifde.
at . 10-12. Given this, I decline to impose sanctions or ordgrayraent of costander Fed.
R. Civ. P. 37.GiveForwards conduct was not repeated, nor done in bad faith. The motion is
denied.

| grant Hodges’ outstanding motions to seal, ECF Nos. 85 and 90, as they are unopposed
and appear meritorious. | also grant the motiorsetee process on Harris with alternative
methods. (ECF Nos. 127, 131). | recognize that the deadline extension sought (ECF No. 131)
has expied. | grant an additional thirty day extension from today’s date.

CONCLUSION

For the aforementioned reasons, GiveForward’s motion for summary judgment gECF N
118) is granted, andeclaratory reliefs entered in their favor as outlined above. | also grant
GiveForward summary judgment on all of Hodgasinterclaimsagainst it. GiveForward is
dismissed from th case. | deny Hodges’ motion for cofE€F No. 103) and the motions to
strike (ECF Nos. 129 & 130). The remaining motions to seal (ECF Nos. 85 & 90) and Hodges’

motions concerning process (ECF Nos. 127 &)E8# granted A separate order follows.

08/06/2015 /sl
Date J. Frederick Motz
United States District Judge
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