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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

GEORGE H. BRISBANE, SR. *

Petitioner *

% * Civil Action No. RDB-13-2001
TIMOTHY STEWART *

Respondent *

*k%k

MEMORANDUM OPINION

The above-captioned Petition for Writ of Habeas Corpus pursuant to 28 U.S.C. 82241
was filed on July 10, 2013. ECF No. 1. For thasons set out belowhe Petition must be
construed as a Motion to Vacate pursuant2® U.S.C. 82255 and dismissed for lack of
jurisdiction.

Petitioner, an inmate confined at the Federal Correctional Institution (FCI) in
Cumberland, Maryland, seeks “relief from hisnviction and sentence” for distribution of
cocaine hydrochloride in violation of 21 U.S&841(B)(1)(C)(i)). ECF No. 1 at p. 1. Petitioner
states his sentence was reduced following a rergiide United States Court of Appeals for the
District of Columbia and claims the appellataurt’s decision contraves the Supreme Court’s
decision inDePierre v. United States, 131 S. Ct. 2225 (2011)Id. In essence, he seeks to
overturn the appellatcourt’s decision.

The threshold question presented here isthér this claim is properly raised ir§2241
habeas petition or is more properly cdonsed as a Motion to Vacate under 28 U.§2255. A
writ of habeas corpus pursuant to 28 U.$2241 and a motion to vacate, set aside, or correct
sentence pursuant to 28 U.S§2255 are separate and distinct mechanisms for obtaining post-

conviction relief. A§ 2241 petition attacks the manner in which a sentence is exe&aed8
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U.S.C. §2241(a). By contrast, §2255 motion challenges the \dity of a conviction or
sentence See In re Jones, 226 F.3d 328, 332 {4Cir. 2000);Inre Vial, 115 F.3d 1192, 1194 n. 5
(4™ Cir. 1997) (en banc).

Although a federal prisoner generally may nels collateral relief from a conviction or
sentence by way @2241, there is an excepti under the so-callegavings claugein § 2255
which provides a prisoner may seek relief urgit41 if the remedy und€2255 is“inadequate
or ineffective to test the validity of his detentib88 U.S.C§2255. InJones, the United States
Court of Appeals for the Fourth Circuit held tga2255 is inadequate and ineffective to test the
legality of a conviction when: (1) at the time odnviction, settled law of this circuit or the
Supreme Court established the ldgeof the conviction; (2) subsgient to the prisoner's direct
appeal and firs§ 2255 motion, the substantive law changedh that the conduct of which the
prisoner was convicted is deemed not to bmioal; and (3) the pri@ner cannot satisfy the
gatekeeping provisions & 2255 because the new rule is not one of constitutional Jawes,
226 F.3d at 333-34.

Petitioner has failed to assert grounds adedoatensider his peton under the savings
clause in 82255. A 82255 motion is neither inadequate nor ineffective merely because an
individual is unable to obtairelief under that provisionSee Jones, 226 F. 3d at 333%ee also
Vial, 115 F. 3d at 1194, n. 5. A Petition for Writ ofb¢as Corpus filed pursuant to 28 U.S.C.
82241 is not available to circumvent the s@tyiimitations imposed on second or successive

82255 motions.Seeid.

1 28 U.S.C§2255 provides in relevant part:
[a]n application for a writ of habeas corpus in behalf of a prisoner who is authorized to apply for
relief by motion pursuant to this section, shall not be entertained if it appears that the applicant has
failed to apply for relief, by motion, to the court which sentenced him, or that such court has
denied him relief, unless it also appears that theedy by motion is inadequate or ineffective to
test the legality of his detention.



Petitioner’'s challenge to the hdity of his conviction istherefore more appropriately
considered under 28 U.S.C. 82255 as a Motiondcate. As Petitioner’s conviction occurred in
the United States District Court for the District of Columbia, this Court has no jurisdiction to
consider the matter. Additionally, his attempg#on review of the decision issued by the Court
of Appeals for the District of Columbia in th@ourt is improper. Petitioner is reminded that if
he should choose to bring this matter before the District of Columbia court he will be required to
seek permission to file a successive motion before doifg/Aseparate Order dismissing the

Petition without prejudice and demnyg a Certificate of Appealabilityollows.
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2 A second or successive motion must be certified as provided in section 2244 by a panel of the appogriat
of appeals to contai(l) newly discovered evidence that, if proven aigdved in light of the evidence as a whole,
would be sufficient to establish by clear and convincing evidence that no reasonable fagidinddrave found

the movant guilty of the offense; or (2) a new rule of constitutional law, made retroactive to cases on collateral
review by the Supreme Court, that was previously unavail&se28 U.S.C. §2255.

3 When a district court dismisses a habeas petition smhgbyocedural grounds, a certificate of appealability will
not issue unless the petitioner can demonstrate both Két)jtirists of reason would find it debatable whether the
petition states a valid claim of the denial of a constitutional right’ and (2) ‘that jurists of reason would find it
debatable whether the district courtsa@rrect in its procedural ruling.’Rouse v. Lee, 252 F.3d 676, 684 (4th
Cir.2001) (quotinddack v. Daniel, 529 U.S. 473, 484 (2000)).
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