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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
STEPHANIE A. GALLAGHER BALTIMORE, MARYLAND 21201
UNITED STATES MAGISTRATE JUDGE (410) 962-7780

Fax (410) 962-1812

September 12, 2014
LETTER TO COUNSEL.:

RE:  Jacqueline Underwood o/b/o A.T. v. Commissioner, Social Security
Administration; Civil No. SAG-13-2100

Dear Counsel:

On July 22, 2013, Plaintiff Jacquelinentlerwood, on behalf of her minor son, A.T.,
petitioned this Court to reviethe Social Security Administratiés final decision to deny her
claim for Supplemental Security Income. (ECB.N). | have considered the parties’ cross-
motions for summary judgment. @E Nos. 15, 17). | find thato hearing is necessary. Local
Rule 105.6 (D. Md. 2014). This Court must uphtiid decision of the agency if it is supported
by substantial evidence and if the agency engaqyroper legal standards. 42 U.S.C. 88 405(qg),
1383(c)(3);see Craig v. Chater, 76 F.3d 585, 589 (4th Cir. 1996)Jnder that standard, | will
deny Ms. Underwood’s motion and grant the Cossiainer's motion. This letter explains my
rationale.

Ms. Underwood filed her claim on behalf&fT. on March 31, 2010, alleging a disability
onset date of November 17, 2009Tr. 108-14). Her clainwas denied initially and on
reconsideration. (Tr62-67). A hearing was held on k& 5, 2012 before an Administrative
Law Judge (“ALJ”). (Tr. 34-59). Following theearing, the ALJ determined that A.T. was not
disabled within the meaning of the Social Saguict during the relevant time frame. (Tr. 13-
29). The Appeals Council denied Ms. Underwoaeguest for review, (Tr. 1-3), so the ALJ’s
decision constitutes the final, reviewable decision of the agency.

The ALJ determined that A.T. sufferedifin the severe impairments of laryngomalacia
status-post supraglottoplasty aasthma. (Tr. 19). Howevethe ALJ concluded that A.T.’s
impairments did not meet or medically equbk severity of any listing, nor did A.T.'s
impairments functionally equal the severity ofydisting. (Tr. 20-29). Due to A.T.’s age, the
ALJ further concluded that he $iaot exhibited limitations in most of the relevant functional
equivalence domains (which agenerally inapplicabléo infants and young toddlers). (Tr. 23-
29). Essentially, then, the case turns on wheth&rgimpairments meet or equal the listings.

Ms. Underwood raises two primary arguments on appeal. First, she contends that the
ALJ failed to determine whether A.T.'s asthmaactive airway diseaser laryngomalacia were
medically equivalent to a listing. Pl.’s Mat. Second, she argues tiia ALJ erred by failing
to obtain the opinion of a mexmdl expert. Pl.’s Mot. 12. Each argument lacks merit.

Ms. Underwood first argues that, while the Atonsidered whether A.T.’s impairments
met the specific criteriaf Listing 103.03, the ALJ failed taddress whether A.T.’s impairments
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were medicallyequivalent to Listing 103.03. An impairment imedically equivalent to a listing
if it is at least equal in severity and duration to the criteria of any listed impairn$eat20
C.F.R. 8 416.926(a). If the claimant has an immpant described in the listing, but the claimant
(1) does not exhibit one or more thie findings specified in the liag; or (2) exhibits all of the
findings, but one or more findings not as severe as specifiaa the particular listing,
equivalency can be established if the claimaist dther findings related to the impairment that
are at least of equal medical significancethe listing’s required criteria. 29 C.F.R. 8
416.926(b)(21)(i)-(ii).

Ms. Underwood has not alleged any tmanlar method for establishing medical
equivalence. However, she appears to arths the combination of A.T.'s respiratory
conditions equals the criteria of Listing 103.03()C). Listing 103.03 pertains to asthn&ee
20 C.F.R. Pt. 404, Subpt. P, Appx. 1, Part B0O8.03. Subsection (B) of the listing requires a
showing of “attacks (as defidein 3.00C) in spite of presbed treatment and requiring
physician intervention, occurring kast once every 2 months,airleast six times a yearlt. at
§ 103.03(B). The subsection further requires thagteriod of 12 monthsnust be used to
determine the frequency of attacks, and #wath inpatient treatment hospitalization for longer
than 24 hours for control of #na counts as two attack&d. “Attacks” are defined in Listing
3.00(C) as follows:

Attacks of asthma, episodes of bronchitis or pneumonia or hemoptysis (more than
blood-streaked sputum), or respiratoryiuiee as referred tan paragraph B of

3.03, 3.04, and 3.07, are defined as prolorgyadptomatic episodes lasting one

or more days and requiring intensivtreatment, such as intravenous
bronchodilator or antibiotic admitration or prolonged inhalational
bronchodilator therapy in a hospital, egemcy room or equivalent setting.

Id. at Part A § 3.00(C).

The medical evidence of record demoatss that in the 12-month period between
December, 2009 and December, 2010, A.T. wasetlubspitalized for respiratory distresSeg(
Tr. 220-59). On December 30, 2009, A.T. was ittehah to Children’s National Medical Center
after developing increased work of breathilagd after failing to respond to albuterol and
racemic epinephrine treatment. (Tr. 247).T Awas placed on oxygen and his status improved.
(Tr. 247-51). Doctors diagnosed A.T. with brbitis. (Tr. 250). On February 9, 2010, A.T.
presented to Children’s NationMedical Center with “one day history of increased work of
breathing, tachypnea, increased above baselingctieins, increased stridorous noise...” (Tr.
227). On examination, stridorous breathing withasdpiratory distress was noted. (Tr. 229).
Both hospital stays lasted more than 24 houfawever, in March of 2010, A.T. underwent
supraglottoplasty, and his laryngomalacia resolvgdifscantly after thasurgery. (Tr. 478-90).
After the surgery, he had only one additionabdslay hospitalization, in January of 2011, for a
viral illness which included fevevomiting, and diarrhea, in adidin to respiratory symptoms.
(Tr. 393-96).
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While Ms. Underwood cites other incidenits which A.T.’s respiratory symptoms
“required physician intervention,Pl.’s Mot. 8, the interventio required did not amount to
“‘intensive treatment, such as intravenobsonchodilator or antibicc administration or
prolonged inhalational bronchodilator therapy anhospital, emergency room, or equivalent
setting” as required to estédil an “attack” under the governinigfinition. Instead, as the ALJ
noted, “a majority of Dr. Clark’s records concewell-child checkups and treatment of cough,
cold, and ear infections.” (Tr. 19). A.T. svaent home from his doctor’s office, occasionally
with a new prescription for at-home medicationagree with the ALJ that the aforementioned
medical evidence does not meet theecidt of Listing 103.03(B).

The same is true for Listing 103.03(C). eTALJ correctly analyzethe specific criteria
of the listing and highlightedhe medical evidence that did nobmport with the listing’'s
requirements. Jee Tr. 21). For instance, the threshohuirement of subsection (C) provides
that a claimant must demonstrate “[p]ewsntlow-grade wheezing beden acute attacks or
absence of extended symptom-free periogguiring daytime and nocturnal use of
sympathomimetic bronchodilators.” 20 C.FRR. 404, Subpt. P, Appx. 1, Part B, § 103.03(C).
While it appears that A.T. is somewhat pronecémtracting viral illneses, the records do not
reflect persistent wheezing or the absenceexiended symptom-free periods between those
illnesses. Moreover, the evidence illustrates Adt uses an albuterol inhaler on an as-needed
basis, and there is no evidence of required tideyand nocturnal use” of the bronchodilatbrs.

Although the specific criteriaf the listings were not met, Ms. Underwood contends that
the ALJ should have found A.T.'s symptoms mellljcaquivalent to a lisng. “For a claimant
to qualify for benefits by showing that his unlgtenpairment, or combination of impairments,
is ‘equivalent’ to a listed impairment, he mysesent medical findingsqual in severity tall
the criteria for the one most similar listed impairmen&illivan v. Zebley, 493 U.S. 521, 531
(1990) (emphasis in originaljee also 20 C.F.R. § 404.1526. If the claimant has an impairment
that is described in the listing, but (1) does met each criteria specified in the listing, or (2)
exhibits all of the required findings, but lackkee required severity level for each finding, the
claimant can show equivalenty proving other findings related tbhe impairment that are at
least of equal medical significance to thisted criteria. 20 C.F.R. 8 404.1526(b)(1).
Alternatively, if the claimant has a combirmatiof impairments whicklo not individually meet
any listing, the claimant can establish equivayebg establishing findings of at least equal
medical significance to the cagiia contained in the mosinalogous listing. 20 C.F.R. §
404.1526(b)(3). Importantly, “[a] claimant canrgpialify for benefits under the ‘equivalence’
step by showing that the overall functional impafchis unlisted impairment or combination of
impairments is as severe as that of a listed impairmefgbiey, 493 U.S. at 531. Equivalent
evidence for each of the criteria must be established.

The burden was on Ms. Underwood to show edaitaevidence for albf the criteria in

! While the ALJ erred in stating that A.T. had najuized home nebulizer treatments, (Tr. 22), and did
not address the frequency or duration of A.T.’s preBorip for corticosteroids, because the other criteria
of Listing 103.03(C) were not met egualed, such error is harmless.
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one of the listings. EssentiallMs. Underwood aggregates AsI medical appointments and
hospitalizations and argues thla¢ sheer amount of medical tir@@nt makes A.T.’s impairment
equivalent to the listings. P$.’Mot. 8-9. | disagree becausany of A.T.’s appointments are

not for respiratory issuaglating to asthma or laryngomalacia, but for the typeiral illnesses
common among young children. Moreover, two noargixing state agency physicians opined,
after reviewing A.T.’s medical records, thaetlstings had not been met or equaled. (Tr. 260-
65, 346-51). Finally, as the ALJ noted, A.T.'s own physician opined that his condition had
improved with surgery and that, in any evdatyngomalacia usually resolves spontaneously in
early childhood with ttle if any long-term effect. (Tr. 26.7 Accordingly, | fnd that substantial
evidence supports the ALX®nclusion in this case.

Ms. Underwood next argues that, pursuaracial Security Ruling (“SSR”) 96-6p, the
ALJ erred by failing to obtain the opinion of rmedical expert on the issue of medical
equivalency. Pl.’'s Mot. 12. She contends #tate agency physicians never considered whether
A.T.’s impairments met or equaled a listing, ahet they also did notonsider additional
medical evidence, which arguably establistest A.T. satisfies listing criteria.ld. In fact,
however, two state agency physicians comgl€taildhood Disability Evaluation Forms, dated
July 29, 2010 and December 6, 2010, respectivEbe (Tr. 260-65, 346-51). Both physicians
concluded that A.T.’s impairments did noeet or medically equal the listingsd. An ALJ is
only required to obtain an updated opinion frammedical expert regard)y medical equivalence
to a listing when: (1) no additional medical eviderns received, but in the opinion of the ALJ or
the Appeals Council, the symptoms, signs, &tibratory findings suggst that a finding of
equivalence is reasonable; or (2) when additiomaedical evidence is reasd, and that in the
opinion of the ALJ or the Appeals Councihe evidence may change the state agency
consultant’s finding that the claimant’s impairmestnot medically equivalent to any listing.
SSR 96-6p, 1996 WL 374180, at *3-4. In this céise ALJ did not obtain an updated opinion of
a medical expert because he did he not findemce suggesting thatfemding of equivalence
was reasonable, nor did he find that the @aoldal evidence, to whit Ms. Underwood refers,
dictated a change in the staigency physicians’ origal determination. Accordingly, there was
no need to obtain the opom of a medical expert.

For the reasons set forth herein, Ms. Umdd’s motion for summary judgment (ECF
No. 15) will be DENIED and the Commissioteemotion for summary judgment (ECF No. 17)
will be GRANTED. The clerk is dected to CLOSE this case.

Despite the informal nature of this kett it should be flaggk as an opinion. An
implementing Order follows.

Sincerely yours,
Is/

Stephanié. Gallagher
UnitedStatedMagistrateJudge



