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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
STEPHANIE A. GALLAGHER BALTIMORE, MARYLAND 21201
UNITED STATES MAGISTRATE JUDGE (410) 962-7780

Fax (410) 962-1812
May 7, 2014

LETTER TO COUNSEL:

RE: Laurie Jonesv. Commissioner, Social Security Administration;
Civil No. SAG-13-2314
Dear Counsel:

On August 9, 2013, the Plaintiff, Laurie Jongstitioned this Court toeview the Social
Security Administration’s final decision to demer claims for Disability Insurance Benefits
(“DIB") and Supplemental Security Income (“SB5I (ECF No. 1). Ihave considered the
parties’ cross-motions for summary judgmef&ECF Nos. 17, 22). | find that no hearing is
necessary. Local Rule 105.6 (D. Md. 2011). Ta&irt must uphold the decision of the agency
if it is supported by wbstantial evidence andtiie agency employed propkegal standards. 42
U.S.C. 88 405(g), 1383(c)(33ee Craig v. Chater, 76 F.3d 585, 589 (4th Cir. 1996). | will deny
Ms. Jones’s motion and grant the Commissioner'sano This letter exg@lins my rationale.

Ms. Jones filed her claims for benefits on April 7, 2010, alleging a disability onset date of
November 30, 2008. (Tr. 131-42). Her claims wazried initially and omeconsideration. (Tr.
66-72, 75-78). A hearing was held on ApBil 2012 before an Administrative Law Judge
(“ALJ"). (Tr. 32-54). Follawing the hearing, on May 25, 201the ALJ determined that Ms.
Jones was not disabled under ke during the relevant time fran (Tr. 15-31). The Appeals
Council denied Ms. Jones’s request for review, (Tr. 1-5), so the ALJ’s decision constitutes the
final, reviewable decision of the agency.

The ALJ found that Ms. Jones suffered frora #evere impairments of bipolar disorder
and polysubstance abuse. (Z0). Despite these impairments, the ALJ determined that Ms.
Jones retained the residuahttional capacity (“RFC”) to:

perform a full range of work at all exertional levels but with the following
nonexertional limitations: she is limited tsimple, routine,repetitive tasks
involving short, simple instructions iman environment with few workplace
changes, no public contact and only briefrequent contact ith supervisors and
co-workers.

(Tr. 22). After considering the testimony of a vocational expert (“VE”), the ALJ determined that
Ms. Jones could perform jobs existing in significant numbers in tienaheconomy, and that
she was not thereforesdibled. (Tr. 25).

Ms. Jones presents four arguments on ap(®a. argues that: 1) the ALJ erred in not
recognizing treatment notes from her tregtiphysician, 2) the ALJ's findings on social
functioning are not based on sulbdial evidence, 3) the ALJ impperly assessed her substance
abuse issues, and 4) that she was entitlecstppplemental hearing. Each argument lacks merit

Dockets.Justia.com


http://dockets.justia.com/docket/maryland/mddce/1:2013cv02314/249607/
http://docs.justia.com/cases/federal/district-courts/maryland/mddce/1:2013cv02314/249607/23/
http://dockets.justia.com/

Laurie Jonesv. Commissioner, Social Security Administration;
Civil No. SAG-13-2314

May 7, 2014

Page 2

and is addressed in turn.

First, Ms. Jones contends that the ALJ @rireevaluating the medical opinion evidence
because she did not recognimmatment notes from treating psychiatrist Dr. EdPl.’s Mot. 6-7.
While the ALJ must generally give more weigbta treating physicias'opinion, where that
opinion is not supported by clinical evidence or moimsistent with other substantial evidence, it
should be accorded significantly less weightCraig, 76 F.3d at 590; 20 C.F.R. 88
404.1527(c)(2), 416.927(c)(2). Specdily, an ALJ may attributdittle weight to a treating
source opinion when it is unsupported, inconsistgtit other evidence ithe record, or based
on a short term treating relationshipd.; see also Hunter v. Sullivan, 993 F.2d 31, 35 (4th Cir.
1992) (“The ALJ may choose to give less weighthi® testimony of a tréiag physician if there
is persuasive contrary evidence[.]”). Treatinggbsatrist Dr. Fan provided two assessments of
Ms. Jones’s ability to perform work — one inHigof her physical limitations and another based
on her mental impairments.In the mental assessments Dr. Fan opined that Ms. Jones was
incapable of working in proximity or in coordition with others, dealing with normal work
stresses, and performing semiskilled or skilled work; and that she suffered from extreme
limitations in her social furion, and had experienced more than three episodes of
decompensation. (Tr. 90-95, 396-400). TheJAdssigned that opinion no weight, finding it
unsupported by the record. (Tr. 24). Further, the ALJ stated that the source of the opinion was
unknown because of an illegible signature, @mat no treatment records accompanied the
opinion. The ALJ was mistaken, because the redoss actually contain treatment notes from
Dr. Fan. | find the error ultimately harmless, & Dr. Fan’s treatment notes are inconsistent
with the severe mental limitations she opineat tds. Jones had. M3ones saw Dr. Fan seven
times from March to August 2010 for medicatioranagement, (Tr. 353), and notes from the
psychiatrist are found in the records fra¢ey Point Community Mental Health Cenfer(Tr.
273-76, 286, 322, 332-36, 338, 342-45, 353-88also (Tr. 337) (unsigned note that appears to
be in Dr. Fan’s handwriting). While not attributing the note® Dr. Fan, the ALJ cited those
records in the RFC assessment and summarized that it had been noted that Ms. Jones had
auditory hallucinations, admitted cocaine use, and was diagnosed with bipolar disorder and

L “Fan” is this Court’s best guess as to the correellisg. As an indication of how difficult the signature
and handwritten name are to decipher, the ALJ betiehe psychiatrist's name was Phan, Ms. Jones
reads it as Fam, and the Commissioner believes it to be Fan.

2 |n the physical assessment, Dmfegined that Ms. Jones could only sit for up to two hours a day, stand
no more than three hours per day, and would miss thare four days per month of work due to her
physical impairments, which would render her incégall even sedentary work. (Tr. 339). The ALJ
properly discounted this opinion, finding that there was “nothing in the record to support any physical
limitations” and that it conflicted with Ms. Jones’s testimony that she did not suffer from physical
impairments. (Tr. 24). As a psychiatrist, Dr. ieas not treating Ms. Jones for any physical impairment,
and it diminishes her credibility as a medical witnest ghe was willing to attest that Ms. Jones is
precluded from the limited physical demands of sedentary work based on a bipolar dia§eo§.

339).

% Many of the notes are duplicates of each other.
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polysubstance abuse. (Tr. 23). In the appointrsemmaries, Dr. Fan repeatedly checked off
that Ms. Jones was cooperative, had normal theught was at no risk. (Tr. 354-59). Though,
her concentration was often impaired, her moodjed from dysthymic to irritable, and she was
noted to have hallucinations at three appointmelds. Although Dr. Fan adjusted Ms. Jones’s
medications, she noted that Ms. Jones repdhedmedications were helping. (Tr. 356). Dr.
Fan’s brief narrative reports from each appointtrao not support the extreme level of mental
impairment that she opined Ms. Jones to havemmental health assessment. Also, as the ALJ
noted, Dr. Fan’s opinion is contradicted by tieeord, including opinions from three mental
health consultants who found Ms. Jones sufferedch fmore moderate mental impairments, and
that she was able to perform waslith some nonexertional restrictiohsSee (Tr. 300-17, 361-

74, 474-83). In light of the contradictory evidence and the lack of substantiation in Dr. Fan’s
own treatment notes, | cannot find that the AL3t®ein deciphering the gshiatrist’s signature

on the mental health assessment form requires remand.

Next, Ms. Jones argues that thieJ failed to base her assessief mild restrictions in
social functioning on substantievidence. PIl. Mot. 7-%ee (Tr. 21). The ALJ based her finding
on Ms. Jones’s reports to a consultative exaniinatr she cared for hson, enjoyed attending
his games, and visited churchigh times per month. (Tr. 21, 288)1s. Jones protests the ALJ’s
mild findings because the consultative examimemtl her “very limited” in social interactions.
See (Tr. 291). However, an ALJ is required ¢onsider “all of the releant medical and other
evidence” in determining an RFC assessméae 20 C.F.R. 88 404.1545(a)(3), 416.945(a)(3).
Further, an ALJ is not reqed to discuss every sentennghe medical opinionsSee Melgarejo
v. Astrue, No. JKS—-08-3140, 2009 WL 5030706, at(®. Md. Dec. 15, 2009) (quotinginey
Mountain Coal Co. v. Mays, 176 F.3d 753, 762 n. 10 (4th Cir.19P9 Here, the ALJ properly
grounded her finding on Ms. Jones’s reports tocthesultative examiner, in which she admitted
to regular interactions with her son’s school, g attendance at schaadtivities and church,
reported no problems getting along with co-workarg] stated that she went out in public a few
times a month, though she objected to crow(@Br. 288-89). Ultimately, despite the “mild”
restrictions in socialfunctioning, the ALJ included a numb of restrictions in the RFC
assessment on Ms. Jones’s ability to interath wthers, including no contact with the public
and only brief, infrequent contact with supervisors and co-workers. (Tr. 22). Thus, | can find no
error in the ALJ’s assessmentM§. Jones’s social functioning.

Third, Ms. Jones alleges thaketALJ erred in assessing helbstance abuse. | disagree.
Drug addiction and alcoholism (“DAA”) becomesraaterial issue only where the Commissioner
determines that a claimant is disabled consideall of the claimant’s medically determinable
impairments. SSR 13-2P, 2013 WL 621536 at(Feb. 20, 2013); 2C.F.R. § 404.1535,
416.935. Here, the ALJ determined that Ms. 3oséffered from the severe impairments of
bipolar disorder and polysubstance abuse. (Tr. 2®wever, even in light of evidence of drug
use and dependence, the ALJ found Ms. Jones wadigadiled. (Tr. 22-26). Thus, the ALJ’s
decision did not turn on Ms. Jones’s allegedgduse. Ms. Jones’s contention that medical

* At least two of the mental health consultantéawed the records from KePoint Community Mental
Health Center and cited themformulating their opinionsSee (Tr. 373, 474-75).
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expert Dr. Stuart Gitlow “improperly mingled substance abuse into the record in order to thwart
her claim,” Pl. Mot. 9, is baseless. Dr. Gitlow analyzed Ms. Jones’s treatment records — which
included statements from treating physicians regarding her continued drug use and the
demonstration of symptoms consistent wghbstance use — but found her capable of
performing full time work. (Tr. 474-75). Fimer, the ALJ was notequired to undertake a
parallel “DAA evaluation process,” as SSR 13ty requires one where the claimant is found

to be disabled when substance abuseoissidered. 2013 WL 621536, at *5. Remand is,
therefore, unwarranted.

Lastly, Ms. Jones argues that she was entitlexdsupplemental hearing so that she could
cross examine Dr. Gitlow. PIl. Mot. 10-11. €TALJ proffered Dr. Gitlow’s posthearing Medical
Expert Interrogatory to Ms. Jones and her es counsel, and invited submission of written
comments, a written statement as to the factstlaadaw applicable to the case in light of the
report, additional records, andAaritten questions directed to D&itlow. (Tr. 230). Ms. Jones
did not avail herself of this opportunity. lead, she argues that the Hearings, Appeals, and
Litigation Manual (“HALLEX”) required the ALJ toffer her a supplemental hearing so that she
could confront Dr. Gitlow. PIl. Mot. 10-15ze HALLEX 1-2-7-30, Proffer Procedures. As this
Court has previously observed, HALLEX is amteimal guidance document and lacks the force
of law. Naundorf v. Astrue, No. SKG-10-650, 2011 WL 1230810, at *7 (D. Md. Mar. 29, 2011).
Further, HALLEX 1-2-7-30 only requires that thetaimant be allowed to cross-examine the
author of a posthearing report where the ALJ mietges that such questioning is necessary.
Even if it were the case th#te ALJ erred in failing to provide an opportunity request a
hearing in the proffer letter, the omission wdismately harmless. “Remand is only necessary
where the ALJ's error jeopardizéke existence of substantievidence to support the ALJ’'s
decision or where the ALJ applies the wrong legal standé&ld&t *8 (citing Hood v. Astrue,

No. 3:07-00641, 2010 WL 4629893, at *12 (S.D.W.Va. Nov. 3, 2010)). Here, Ms. Jones was
given the opportunity to cross-examine Dr. GitJdhough in the form of written questions. Dr.
Gitlow reviewed and analyzed the medical evidealceady in the record before the ALJ. His
opinion was consistent with the other opinionigeteupon by the ALJ, and consistent with the
medical record. Therefore, remandiidikely to produce a different outcome.

For the reasons set forth herein, Pl#fistmotion for summarjudgment (ECF No. 17)
will be DENIED and the Commissioner’s motiorr fsummary judgment - No. 22) will be
GRANTED. The Clerk is directed to CLOSE this case.

Despite the informal nature of this ktt it should be flaggke as an opinion. An
implementing Order follows.

Sincerely yours,
Is/

Stephanié. Gallagher
UnitedStatesMagistrateJudge



