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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ADMINISTRATION,

AORTENSE EVETTE LEWIS, *
*
Plaintiff *
*

V. * Civil Case N0.SAG-13-2424
*
MARYLAND TRANSIT *
*
*
*

Defendant.

*
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MEMORANDUM OPINION

Plaintiff Aortense Evette Lewjsvho proceedgro se filed this case againser former
employer,DefendantMaryland Transit Administration (“MTA”)on August 19 2013, alleging
employment discriminatigrbased on race and disabilignd retaliationn violation of Title VII
of the Civil Rights Act of 1964, as amended (“Title VII"}32 U.S.C. § 2000eet. seq.and the
Rehabilitation Act of 1973, as amended, 29 U.S.C. 8etdeq. Compl. [ECF No. 1]. The
parties consented to proceed before a Magistrate Judge pursuant to 28 U.S.C). & 36q4cal
Rule 301.4 [ECF Na. 18,21]. Currently pending before the Court are Defendant’s Motion for
Summary Judgment ants Motion for Leave to File Corrected Document. [ECF Nos. 42, 44].
The Court has also considered Plaintiff's Opposition and Defendant'y.RgpCF Nos. 55,

57]. For the reasons set forth below, Defendant’s Motion for Leakde Corrected Document

! Ms. Lewis's complaint also alleged employment discrimination basedagm in violation of the Age
Discrimination in Employment Act of 1967 (“ADEA”), as amended, 29 U.S.C. 8e2deq Compl. On June 6,
2014, the Court dismissed Ms. Lewis’'s claim under the ADEA, because the ADEAndbexbrogate State
sovereign immunity. Mem. Order [ECF No. 12]. Accordingly, only her daunder Title VII and the
Rehabilitation Actremain pending.

2 The Court will not, however, consider Plaintiffmtimely Supplement to her Opposition, whtble Courtreturned
to Plaintiff on June 30, 2015. [ECF No. 56]. Prior to untimely filing her supplertenCourt granted Plaintiff
five extensions. [ECHNos. 46, 49, 51, 52, 54]. h€& final extension informed Plaintithat her opposition to
Defendant’s motion was due on June 17, 2015,thatino further extensions would be granted. [ECF 3N¥Q.
Accordingly, on July 9, 2015, the Court denied Plaintiff's motion to reconsider itsr@ading the return of her
Supplement. [ECF No. 60].
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is granted and Déendant’'s Motion for Summary Judgmepbnstrued as a motion to dismiss
and/or for summary judgmerig, alsogranted’

l. BACKGROUND

Ms. Lewisis an African American woman. MTA is one of nine statutorily created unit
within the Maryland Department diransportation. Md. Code Ann. Transp.-8@7(a)(3). Ms.
Lewis began workingas an administrative assistamtMTA’s Systems Technology Department
in September 2005. Compl. Ex. 1[EECF No. }1]; Def.’s Mem. Ex. 1(“Lewis Dep.”), 30:1#

21, 31:1921 [ECF No. 423]. After spending approximately two and a half years in the
Systems Technology Department, in May 2008, Ms. Lewis began waakiag administrative
assistant in MTA’s Scheduling Department, which was subsequesrthmedthe Office of
Service velopment Lewis Dep. 33:#35:2. Ms. Lewis remained in that department for the
duration of her employment at MTA, although her title was changed td'office
coordinatonhanaget approximately one year after she was transferred to the Office of Service
Development Lewis Dep.37:9-38:4.

Ms. Lewisinitially worked atMTA through a temporary employment agency. Lewis
Dep. 29:330:21. In April 2008, MTA informed the temporary employment agency that
would be hiring Ms. Lewiseffective May 7, 2008 Def.’'s Mem.Ex. A [ECF No. 4210]. MTA
hired Ms. Lewis as a temporary employee with an appointment term of onayeéam May 20,
2008 she signed dracknowledgement of temporagmployment statu’s. Lewis Dep. 36:69;
Def.’s Mem. Ex. B [ECF No. 4211] On June 9, 2008, Ms. Lewis also signed an

“acknowledgement of temporary appointment” letter, which indatdlbat her appointment was

3 Defendarits motion wasinopposed and contained no substantive changes. Accordingly, Ms. Ldwietwiliffer
any pejudice as a result of the Cdartonsideration of the corrected document.

* Defendant’s motion is styled as seeking only summary judgment. Howmeause the relief requestiberein
includes dismissal of several of Ms. Lewis’s claims fiokl of subject matter jurisdiction, the Court will construe
MTA’s motion as a motion to dismiss and/or for summary judgment.
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due to expire on May 6, 200Def.’s Mem.Ex. C [ECF No. 4212]. Despite the fact tha¥ls.
Lewis’s temporary employmerterm was never reneweid a formal senseshe continued
working at MTA through April 30, 2013.Def.’s Mem. Ex. J“Burgos Aff.”), 1 4[ECF No. 12
6].

In the course of Ms. Lewis's employmeat MTA, she was supervised kirector
Jessica Ke#lr from July 2010to June 2012. Burgos Aff] 3; Lewis Dep. 52:1:80. In July
2010,Director Keller sought to have a vacant, permanent managesiioporeclassified as an
administrative position, so that Ms. Lewis could become a permanent Stafiargland
employee. Def.’s Mem. Ex. 4(“Patrick Keller Aff.”), 1 5[ECF No. 427]. However, due to
budgetary constraints, Director Keller's reclassification request was ddpadck Keller Aff.q
5. Director Keller informed Ms. Lewis that she would not be maderagm®ent employee on
December 3, 2010Def.’s Mem.Exs. G, H [ECF Nos. 426, 42-17].

In 2011, Patricia “Jane” Herbebegan to work with MTAIn the Office of Service
Development Def’s Mem. Ex. 2(“Okoro Aff.”), § 4[ECF No. 425]. Ms. Herbert was an
employee of Chesapeake Environmental Management Inc., a subcontractdarger MTA
planning services contrabeld by another companyOkoro Aff. § 4. Ms. Herbert performed
“on-site technical analysis and information technology support” for tHeeODf Service
Development’s planning functions, “including the use of global inédiom systems and other
electronic mapping applications.” Okoro Aff5. In order to facilitate Ms. Herbert's work with
transit planners andnalysts MTA provided her wih training on the Service Development
Office’s transportation management software, “trapeze,” and in other arkaso A¥f. 6. Ms.
Lewis testified thatsometime in 2012Ms. Herbert began performing certain duties that Ms.

Lewis had previously perforea—particularly, writing certain notices, bulletins, and- E



notifications that informed MTA employees and the public alboe location of street detours
Lewis Dep. 188:20-191:6196:19-197:3 Ms. Lewis also testified that Ms. Herbert received
training for all of the duties of a transit analyst and for the accounting systemwis Dep.
192:9193:5.

In the course of her employment at MTA, Ms. Lewis sustained two inju@esApril 11,
2011, Ms. Lewis slipped and fell while at work. Lewis Dep. %06: Ms. Lewis returned to
work two days after her April 2011 injury, was on crutches for approximately onth e
was limited by her physician to: bending no more than four timebquer no pushing or pulling
over 10 pounds, no squatting or kneeling, and no climbing stairs or ladders. Lewi$IDep.
10, 119:1#1208; Def.’s Mem. Ex. J [ECF Na12-19]. On February 29, 2012, Ms. Lewis was a
passenger in an automobile that was rear endemllowing the February 2012 accides.
Lewis was released teturn to work thenextday, and was limited by her physician teending
no more than six times per hour, no lifting over 10 poundspushingor pulling over 20
pounds, and no squatting or kneelingef.’s Mem. Ex. K [ECF No. 420]. Ms. Lewistestified
that shepresented th@hysical limitationforms completed by her physicians to her supervisor.
Lewis Dep. 124:710, 157:14-158:5

On July 12, 2012, Patrick Keller and Ivan Mitchell met with Ms. Lewis to déssbes
attendance. Patrick Kell&ff. 4. Between January and June 2012, Ms. Lewis was frequently
absent from work. Def.’s Mem. Ex. L, at22 [ECF No. 4221]. At the meeting, Ms. Lewis
was issued a written warning regarding her attendance. Def.’s Ederh, at 1. The warning
expained that Deputy Director Mitchell “anticipate[d] seeing an immediate wgpnent in [Ms.

Lewis’s attendance. Otherwise further progressive disciplinargraatiay be taken.” Def.’s



Mem. Ex. L, at 1. MTA took no further disciplinary action against Msvis after it issued the
written warning. Patrick Keller Aff{ 4.

On April 7, 2012, and August 2, 2012, Ms. Lewis filed internal complaints of
discrimination with MTA. Def.’s Mem. Ex. 5 (“Cullings Aff.”)] 3. Her first complaint was
related to hiring and promotion, and her second complaint was rétetteel attendance warning
she received on July 12, 2012. Cullings Af3. MTA'’s Office of Fair Practices investigated
both of Ms. Lewis’s internal complaints and found no probatdesefor discrimination.
Cullings Aff. § 3. On August 7, 2012, Ms. Lewis submitted an intake questionnaire with the
Equal Employmen©pportunityCommission (‘EEOC”). Def.’s Mem. Ex. S [ECF No.-£3].
Thereafter, she filed an administrative charge of discriminatitinthe EEOQn September 20,
2012. Def.’s Mem. Ex. T [ECF No. 429]. Ms. Lewis’'s EEOC charge alleged that on July 12,
2012, she was subject to discriminatory treatment based on race, age, #ildydaad
retaliated against for her complaints of disgnation. Def.’s Mem. Ex. T.

Around the same time that sidtiated contact with the EEOCMSs. Lewis verbally
requested a personal printer at her desk to accommodate hertéicn walking to and from
the office printerandin servicing the offie printer. Lewis Depl58:14-160:14. However,
Director Keller denied her request due to budgetary restrictionewis Dep. 158:191591.
Thereafter on October @, 2012, Ms. Lewis submitted reasonable accommodatiogquest to
the Office of Human Rsources Mdical Services Divisiorgomplaining of a lumbar strain and
contusion in her bilateral knees aa®king that a printer be installed at her desk so she woutld
have to walk to the office printerDef.’s Mem. Ex. M [ECF No. 422]. In support of her
request, Ms. Lewis submitted three documents: (1) the treatment notédrgphysician setting

forth the limitationsfrom her April 2011 fall;(2) a questionnaire complet&ad March of 2012



pertainingto Ms. Lewis’s eligibility for paratransit services, stating limidas of chronic back
pain, impaired gait, and limited walking, and indicating that Ms. Lewighitations were
expected to last for three months; and (3) family medical leateequesform dated July 20,
2012, indicating that Ms. Lewis would miss one to two days of work per month arshéhatas
unable to perform certain of her job functions due to her conditiah,the explanation
concerning which functions is largely illegibl&urgos Aff. { 7; Def.’s Mem. Exs. J, N, O [ECF
Nos. 4219, 4223, 4224]. Through a letter dated October 17, 2002TA informed Ms.
Lewis that the State Medical Director determined that she did notda&eadition that met the
definition of disability under the Americans with Disabilities Act, andt thar reasonable
accommodatiomequestvas thus denied. Def.’s Mem. Ex. P [ECF No-2B]. The noticaalso
informed Ms. Lewis that she coulgppeal the determination internally with the MTA and
externally wih theEEOC Def.’s Mem. Ex. P.Ms. Lewis took no action to appeal the request.
Burgos Aff. | 8.

As noted above, although Ms. Lewigsmporaryemployment agreement was never
renewed, she continued to work at MTA long after her ternteafporary employment
technicallyexpired on May 6, 2009. According to MTA Director of Human Resources Robin
Burgos, in2013MTA reviewed the status of its current employees in an effort “to enmoper
legislative authorization existed to support continued employmé&hirfjos Aff. 9. As a result
of that effort, MTA discovered that many temporary employeagployment had continued past
the expiration date of their appointment. Burgos AfB. Accordingly, MTA terminated 35
temporary employees in the spring of 2Blincluding Ms. Lewis, whose termination was

effective April 30, 2013.Burgos Aff.1119-10; Def.’s Mot. Ex. Q [ECF No. 426].



Shortly after MsLewis was terminatecon May 21, 2013, the EEOC issued a right to sue
letter to Ms. Lewis. Compl. Ex. EECF No. 24]. On August 13, 2013, Ms. Lewis initiated this
action alleging discrimination based on race and disabgihd retaliationin violation of Title
VIl and the Rehabilitation Act. Compat 2. Ms. Lewis’s complaint alleged that MTA
violated Title VIl and the Rehabilitation Act by (1) failing to promote hgf;demoting her(3)
denying her training; (M writing her up for poor attendancé5) denying herrequest for
accommodationand (6) terminating her employmenTompl. at 2.

. STANDARD OF REVIEW
A. Motion to Dismiss for Lack of Subject Matter Jurisdiction

Under Federal Rule of Civil Procedure 12, “[i]f the codetermines at any time that it
lacks subjectnatter jurisdiction, the court must dismiss the action.” Fed. R. Ci¥2¢)(3).
Federal courts lack subject matter jurisdiction over Title VII claims for whigslaintiff has
failed to exhaust administrative remedieBalas v. Huntington711 F.3d 401, 406 (4th Cir.
2013). Thus, when a plaintiff has failed to exhaustiadhtnative remedies before bringing a
claim, the action should be dismissed under Ru{®){D). See Khoury v. Meseryv268 F.Supp.
2d 600, 606 (DMd. 2003),affd 85 F. App’x 960 (4th Cir. 2004). In determining whether
subject matter jurisdiction exs “the court may look beyond the pleadings and the jurisdictional
allegations of the complaint and view whatever evidence hasdodsnitted on the issue.ld.
(internal quotation marks and citation omitted). A plaintiff carrieskinelen of establiEng
subject matter jurisdiction.Lovern v. Edwards190 F.3d 648, 654 (4th Cir. 1999) (citing
Thomas v. GaskijlB15 U.S. 442, 446 (1942)). Howevepra selitigant’s complaint should not
be dismissed unless it appears beyond doubt that the litigant can pregeaf facts in support
of her claim that would entitle her to reliefordon v. Eeeke574 F.2d 1147, 1151 (4th Cir.

1987). Courts are instructéldat pro sefilings “however unskillfully pleaded, must be liberally
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construed.” Noble v. Barnejt24 F.3d 582, 587 n.6 (4th Cir. 1994) (citivgnedge v. Gibhs
550 F.2d 926, 928 (4th Cit977)).

B. Motion for Summary Judgment

Under Federal Rule of @l Procedure 56“the Court shall grant summary judgment if
the movant shows that there is no genuine dispute as to any material fabe andvant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). On synudagment, the facts
and the inferences drawn therefrom must be viewed in the lightfavasable to the nonmoving
party. United States v. Diebold, Inc369 U.S. 654, 655 (1962). The moving party bears the
burdenof demonstratinghe absence of any genuine dispute of matal fulliam Invest. Co.

v. Cameo Properties810 F.2d 1282, 1286 (4th Cir. 1987). A moving party who will not bear
the burden of proof at trial need only point to the insufficiency of the otteissevidence,
thereby shifting the burden of raising angine dispute of fact by substantial evidence to the
nonmoving party. Celotex Corp. v. Catrettd77 U.S. 317, 3223 (1986). A disputed fact
presents a genuine issue “if the evidence is such that a reasonable jdryetaul a verdict for
the nonmovig party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986).The
defendant in an employment discrimination case can obtain summary judgnuee of two
ways: (1) by demonstrating “that the plaintiff's proffered evidencks tai establish a pna
facie case,” or (2) if it does, by “presenting evidence that providestariats nondiscriminatory
explanation about which the plaintiff does not create aidatispute.” Mitchell v. Data Gen.
Corp., 12 F.3d 1310, 1316 (4th Cir. 1993).

I1. ANALYSIS

In its Motion for Summary Judgment, MTA conterttiat Ms. Lewis’s claimsthat she
was denied a promotion, demoted, and denied training, should be dismissed duailiorédo

exhaust administrative remediesdthatsummary judgment should be gted in its favowith
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respect taVis. Lewis’s claims based dhe poorattendance warning, the denial of her request for
reasonable accommodation, and her termination

A. Dismissal: Failure to Exhaust Administrative Remedies
1. Timeliness ofMs. Lewis’s EEOC charge

MTA first argues that Ms. Lewis’EEOC charge was not timely filed within 180 days of
the occurrence othe denial of the promotion, the demotion, and the denial of trainmng, i
violation of the governinglimitations period®> Def.’s Mem. 1718. See42 U.S.C. § 2000e
5(a)(1) (“A charge under this section shall be filed within onedhed and eighty days after the
alleged unlawful employment practice occurred.”); 29 U.S.C. § 794a(a)(1)ndixde the
“remedies, procedures, and right&t dorth in Title VIl to any person aggrieved under the
Rehabilitation Act). Accordingly, MTA contends that Ms. Lewis failed to exhaust her
administrative remedies with respect to thasts

First, MTA argues thathe basis for Ms. Lewis’denial of ppmotion claim—its decision
not to convert Ms. Lewis’s temporary position to a pen@at State of Maryland positioof
which Ms. Lewiswas madeaware on December 3, 263@ccurred more than 180 dalysfore
the September 20, 2012 filing of her EEOC charer the purpose of determininghather the
limitations period has been satisfied, the Supreme Court has explaiaed discrete
discriminatory acts are not actionable if time barred, even when they are telatdd alleged in
timely filed charges. EacHiscrete discriminatory act starts a new clock for filing charges
alleging that act. Nat'l R.R. Passenger Corp. v. Morgaé86 U.S. 101 (2002). MTA'’s decision
not to convert Ms. Lewis’s position to a permanent State position was a dexrétat occued

more than 180 days before she filed the EEOC charge, and her cleimg ttom that act are

® There is no evidence that Ms. Lewis filed a charge with a State agamt her claims are thus governed by the
180 day limitation period.



thustime-barred. AccordinglyMs. Lewis’s claimbased on MTA’s decision not to convert her
position to a permanent State positisdismissed for lack afubject matter jurisdiction.

MTA alsoargues thathe basis for Ms. Lewis’s demotion and denial of training clatims
MTA’s acts related to Patricia Herbertlso occurred more than 180 days prior to the
September 20, 2012 filing of her EEOC chabgeause &tricia Herbert started working with
MTA in June 2011 The date Ms. Herbert began workimgth MTA is not, however, the
appropriatedate from which to determine whether MTA'’s acts related to Msbeétt are time
barred. Rather, the inquiry properly tuots theparticulardate of each instance thds. Lewis
alleges thaiMs. Herbert received job training, aedch instancéhatMs. Lewis alleges higob
duties were assigned to or performedMy. Herbert. The dates on which Ms. Herbert attended
trainings are unclear from the recordHowever, Ms. Lewis did testify that Ms. Herbert's
performance oher job dutie®ccurredsometime in 2012. Lewis Def94:1-197:18.Because
it is plausible that some of MTA’s acts related to Ms. Herbert occurred wiihdays of
September 20, 201the Court cannot determine thits. Lewis’sclaimsthat she was demoted
and denied trainingre timebarred

2. Scope ofMs. Lewis’'sEEOC Charge

MTA nextargues thaMs. Lewishas failed to exhaust her administrative remethethe
extent that her claims that she was demoted and denied training are based se adver
employment actionsot explicitly describedn her EEOC chargeThe Fourth Circuithas held
that a court’s inquiry in a Title VII case is procedurally limited in scapehe allegations
contained in the EEOC charge and any charges that would naturally fsee fmom an
investigation thereof.See Chacko v. Patuxent Ins429 F.3d 505, 510 (4th Cir. 2005Ms.
Lewis’'s EEOC charge alleged (1) that she was denied “a promotion to become aamgrdrm

MTA employee,” and (2) that she was subjected to discriminatory disaiplactions, including
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a July 12, 2012 reprimand for poor attendameeetaliation for her filing of internal complaints
concerning the denial of her promotion. Def.’s Mem. Exafll It also stated that Ms. Lewis
was “treated less favorably than other similarly situated emplpgmessubjected to a different
set of terms and conditions employment’ Def.’s Mem. Ex. T, at 1.By contrast, Ms. Lewis’s
complaint before this court alleged that she was demotedrijohedutiesand denied certain
training Compl. at 2. The only facts that potentially suppbe claims in Ms. Lewis’s
complaint arehoseconcerning MTA’sacts related td1s. Herbert.

Construing Ms. Lewis’'s EEOC chae liberally, Ms. Lewis’s claim that she was
demotedand denied traininglo not bear a sufficient nexus to the allegations set forth in her
EEOC chargdo support a conclusion that she exhausted her administrative rerffurdiesse
claims Evenif the EEOC chargesupportsclaims basé on disciplinaryactsother than those
specifically described therein, the fabait MTA provided Ms. Herbert with training that was not
providedto Ms. Lewis cannoteasonablybe viewed as disciplinarySee Dennis v. County of
Fairfax, 55 F.3d 151, 153156 (4th Cir. 1995) (various discriminatory actions, including those
related to training, exceeded scope of EEOC charge alleging disparate digcipéament).
Likewise, dsent additional evidenamncerning MTA’s motivethe fact that MTA may have
transferred a single job duty from Ms. Lewis to Ms. Herbert cannot reblyobe viewed as
disciplinary Moreover,Ms. Lewis's EEOC charge did notaim that she was demotedid not
claim that she was denied trainimtid not mentiorMs. Herbert, and did not put MTA on notice
that herclaims of discrimination and retaliation were based on MTA’s actionsard Ms.
Herbert See Kersting v. Walart Stores, Ing. 250 F.3d 1109, 1118 (7th Cir. 2001) (“[T]he
EEOC charge and the complamust, at a minimum, describe the same conduct and implicate

the same individuals.”)Chackq 429 F.3d at 510 (“Congress enacted Title VII's exhaustion
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requirement . . . to serve the primary purposes of notice and conciliptis” Lewis’'sgeneral
allegation in her EEOC chargef “less favorabletreatment issimply too vague to support her
claims that she was demoteahd denied trainingSeeChackqg 429 F.3d at 508 (explaining that
an EEOC charge is adequate “only if it is ‘sufficiently precise totifyethe parties, and to
describe generally the action or practices complained of.”) (quoting RRRCE 1601.12(b)).
Finally, the Court notes that in hEEOCintake questionnaire, which Ms. Lewis attached to her
complaint, shelisted Patricia Herberis a similarly situated person who received better
treatment. Compl. Ex. 1 at 2However,Ms. Lewis’s ambiguous intake questionnatannot
cure thedeficient scope of her EEOC char§eas the Fourth Circuit has made clear that in
construing the scope aflaims in an EEOC charge, courts are not permitted to consider the
allegations in a claimant's EEOC intake questionnafseeBalas v. Huntington Ingalls Indus.,
Inc., 711 F.3d 401, 408 (4th Cir. 2013fror the foregoing reasonkls. Lewis’sclaims that she
was demoted and denied training based on MTA'’s treatment of Ms. Herbert éhesedpe of
Ms. Lewis’'sEEOC chargeandaredismissed for lack of subject matter jurisdiction.

B. Summary Judgment

MTA argues that it is entitled to summary judgment on Ms. Lewis’s remaining<lai
because she has failed to establish a prima facie case of discrimination dioretalral because
she has not rebutted MTA'’s legitimate, rdiscriminatory reasons for its actiondds. Lewis
has not presentedirect or circumstantialevidence of a violation of Title VII or the
Rehabilitation Act. See Holland v. Washington Homes J¢87 F.3d 208, 2134 (4th Cir.

2007) (“[A] plaintiff may establish a claim of race discrimination nanstrating through

® Ms. Lewis’s intake questionnaire did not allege that she had been demoted, nar digblémation she offered
about Ms. Herbert state that MTA had assigned Ms. Lewis’s job duties to étbetl Compl. Ex. 1. It was not
until questioning at her deposition that Ms. Lewis elaborated that certdiergbb duties pertaining to detour
notices were reassigned to Mderbert and that she believed Ms. Herbert was given training opportunities to which
she was not entitled. Lewis Dep. 188:201:6, 192:9-193:5, 196:19-197:3.
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direct or circumstantial evidence that his race was a motivating factoe entployer’'s adverse
employment action.”).Under theMcDonnell Douglasurden shifting frameworkhé propriety

of summary judgmenthusturns onwhether Ms. Lewis has established a prima facie case of a
violation of Title VII or the Rehabilitation Act that raises an inferen€dllegal conduct.
McDonnell Douglas Corp. v. Gregdll U.S. 792, 802 (1973)f Ms. Lewis establishes prima
facie caseof discriminationunder Title VI, or retaliation under Title VII or the Rehabilitation
act, the burden shifts to MTA toebut the case with legitimate, lawful reason for its actions.
Holland, 487 F.3d at 213l4, Foster v. Univ. of Maryland787 F.3d 243, (4th Cir. 2015)
(applying theMcDonnell Douglasframework to a retaliation claim where a plaintiff had not
presented direct evidence of retaliation)f Ms. Lewis establishesa prima facie casef
discriminationunderthe Rehabilitation Act, MTA mapeverthelesavoid liability if it can show
“as a matter of law that the proposed accommodation will cause undue handskigarticular
circumstances.”’Reyazuddin v. Montgomery Cnty., M@89 F.3d 407 (4th Cir. 2015) (internal
guotation marks and citation omitted)lf MTA successfuly rebuts Ms. Lewis’s prima facie
case, Ms. Lewis must then establish that MTA’s proffered explanatioot igs true reason, but
is instead pretext for discriminatiolReeves v. Sanderson Plumbing Prods., 580 U.S. 133,
142 (2000).

1. Discriminati on—Title VII

Ms. Lewis’'s EEOC charge alleges discrimination based on race in emlitiTitle VII.
In support of her claim, Ms. Lewis cited the poor attendance warning i88ugd to her on July
12, 2012. Def.’s Mem. Ex. L. After Ms. Lewis filed HEEOC charge, MTA terminated Ms.
Lewis’s employment on April 30, 2013. Def.’s Mem. Ex. Qhe Court will also consider
whether her termination was discriminator$ee Nealon v. Ston858 F.2d 584, 590 (4th Cir.

1992)
13



To demonstrate a prima facie caslediscriminationfor the attendance warning/s.
Lewis must show: (1) that she is a member of a protected class; (2) that shefiag for her
job and that her job performance was satisfactory; (3) that sfexeshiin adverse employment
action; and (4) that she was treated differently than simisuated employees outside of her
protected classFrank v. England313 F.Supp.2d 532, 538 (D. Md. 2004) (citingicDonnell
Douglas 411 U.S. 792, 802 (1973)MTA does not contest Ms. Lewis’s statasa member of a
protected class based on her race. However, MTA claims that summary judgitefavor is
appropriate because: (1) the attendance warning was not an adverse entphayiorenand (2)
Ms. Lewis has not proffered any evidence indicatihgt she was treated differently than
similarly situated employees outside of her protected class.

An adverse employment action is “a discriminatory act that adveasiegts the terms,
conditions, or benefits of the plaintiff's employment.Holland, 487 F.3d at 219 (internal
guotation marks and citation omitted). For actions other thamrtation, adverse employment
actions typically take the form of a decrease in compensation, demotionssorofoan
opportunity for promotion.See James v. Boddlen & Hamilton, Inc, 368 F.3d 371, 376 (4th
Cir. 2004). Ms. Lewis has not presented any evidence thatttesxdance warning was paired
with a decrease in compensation, demotion, loss of an opportunity for projrasteome other
consequence similarlynakerial in nature. Accordingly, the attendance warning she received
cannot support a claim faliscrimination

Moreover,Ms. Lewis has not offered any evidence that she was treatecediffethan
similarly situated employees outside of heptpcted clas. The only “similarly situated”
employee who Ms. Lewis alleges received better treatnseMs. Herbert. However, Ms.

Herert was not an employee of MFApermanent otemporary—and her position was not
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administrativeor clerical in nature.Seelewis De. 199:+14. Ms. Herbertwas thus not
similarly situated to Ms. Lewis. Moreoven considering whether Ms. Herbert and Ms. Lewis
were similarly situated in the particular context of the attendance wammmgl-ewis has not
offered evidence concerning the attendance records of Ms. Herbfmt tirat matterany other
MTA employee. See Haywood v. Locke87 F. App’x 355, 359 (4th Cir. 2010) (“[P]laintiffs are
required to show that they are similar in all relevant respects to thaparator . . . Such
showing would include evidence that the employeksalt with the same supervisor, [were]
subject to the same standards and engaged in the same conduct without such differentiating
or mitigating circumstances that would distinguish their conduthe employer’s treatment of
them for it!” (quoting Mitchell v. Toledo Hosp.964 F.2d 577, 583 (6th Cif.992)) (internal
citation omitted). Accordingly, the Court cannot determiti@atany other employees engaged
in comparable absenteeism withoateiving attendance warnings. Finally, even if Ms. Lewis
had demonstrated a prima facie case of discrimination, undévidBennell Douglasburden
shifting framework, MTA has offered a legitimate business reasomssaing the attendance
warning Ms. Lewis’s recurring absencesThus,to survive summary judgmenils. Lewis
would bear the burdeto prove that MTA'’s proffered reason is merely pretexburden she has
not met Accordingly, Ms. Lewis’s claim of discrimination under Title VIl based on the
atendance warning cannot withstand MTA’s motion for summary judgment.

To demonstrate a prima facie case of discriminatory dischzggd on her terminatipn
Ms. Lewis must show: (1) that she is a member of a protected class; (2)ethasfualified for
her job and her performance was satisfactory; (3) in spite of heficatadns and performance,
she wadglischargedand (4)following her discharge, hgosition remained open tr was filled

by similarly qualified applicantsutside her protected classlolland, 487 F.3cat 214;Causey V.
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Balog 162 F.3d 795, 802 (4th Cir. 1998R\Ithough Ms. Lewis hasrguablysatisfiedthe first
three element§,she has not offered any evidence concerning whether her position remained
openor was filled bya similarly qualified applicant outside her protected cla8f&sent such
evidence, the Court cannfind that she has demonstrated a prima facie case of discamina
discharge.Ms. Lewis testified at her deposition that she has not applied for adypd3itions
since she was terminatetecause she is not qualified to do most of the work they have
available. Accordingly, the only evidence on the issue indidhesMTA did not open her
position to similarly qualified applicants.

However even if Ms. Lewishad estaablished prima facie case of discriminatory
discharge under theMcDonnell Douglasburden shifting framework, MTAas satisfied its
burden of prodction by offeringa legitimate businesgason for terminating Ms. LewisMTA
presentedaffidavits asserting that it terminated Ms. Lewis becaslse was a temporary
employee whose appointment had long since expired. The legitimacy okNJliginess reas
is bolstered by the fact that MTA simultaneously terminated 34 othelogeags with expired
terms of temporary employment. Ms. Lewis has not demonstrated thasNioffered reason
is merely pretext for discrimination. Accordingly, MTA is also eatitto summary judgmeas
to Ms. Lewis’s discriminatory discharge claim under Title VII.

2. Discrimination—Rehabilitation Act

Ms. Lewis's EEOC charge also alleges discrimination based on disafilitglation of
the Rehabilitation Act. MTA declined tprovide Ms. Lewis with a persongdrinter upon her
reasonable accommation request in October 2012Inder the Rehabilitation Act, an employer

must accommodate an employee with a disability who can perfarasential functions of a

" The Court will assume that Ms. Wés’s qualifications and performance were satisfactory, since tharaibation
otherwise is the attendance warning she received, and siece is no evidence that her attendance problem
persistedsubsequent to the warning.
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job with reasonablaccommodation. To establish a prima facie case for failure to accommodate,
Ms. Lewis must show: (1) that she was an individual with a disability uhdenéaning of the
Rehabilitation Act; (2) that MTA had notice of her disability; (Batt with a reasnable
accommodation, she could perform the essential functions of heroppsitd (4) that MTA
refused to make such an accommodatiSee Reyazuddin v. Montgomery Cnty.,,M8&89 F.3d
407 (4th Cir. 2015).MTA argues that Ms. Lewis does not satisfy ahyhe elements necessary
to establish a prima facie case

First, MTA argues that Ms. Lewis is not an individual with a disability. The
Rehabilitation Act defines disability as{A) a physical or mental impairment that substantially
limits one or moremajor life activities of such individual; (B) a record of such an impaitner
(C) being regarded as having such an impairment.” 29 U.S.C. § 705(20XB);S.C. §
12102(1) Although walking iscertainly a “major life activity” under 42 U.S.C. § 1220the
evidence and Ms. Lewis’s testimony cannot support a finding that hairmgnts substantially
limited her ability to walk. The only form Ms. Lewis submitted in support of her request for
accommodation indicating that she had a limited ability &tkwvas completed in March 2012,
and it indicated that the limitations set forth therein would flasthree months. Accordingly,
Ms. Lewis submitted no evidence which could reasonably support a findingethability to
walk remainedlimited in Octobe 2012, when she filed her request for accommodatithne
functional limitations set forth in the treatment note pertaining tolMsvis’'s April 2011 fall
also pertain to “major life activities 42 U.S.C. 8 12102(2)(A).That treatment noteloes not
speify the duration othe limitations it set forth.Def.’s Mem. EX. J. Therefore because the

definition of disability should be “construed in favor of broad coveragedofiduals under this
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chaptey” the Court will assuméhatthe April 2011 treatmentotesatisfies thalisability element
and thatMis. Lewis’srequesitself satisfies the notice element42 U.S.C. § 12102(4)(A).

Evenif Ms. Lewis is an individual with a disability under the Rehabilitation Act,
however,she has not shown that with aasenable accommodation, she could perform the
essential functions of her position. Rather, the evidelereonstrateshat Ms. Lewis could
perform the essential functions of her position without the accommoddi®nequested, such
thatthe accommodation cannot be viewed as “reasonable” under the circumstisliscéswis
testified that hemprimary duties included ordering supplies, controlling access to the office,
billing, handlingcredit card statements, and answering the telephone and corresporidemise.
Dep. 49:2650:5, 66:6-15. As noted above, the evidence Ms. Lewis presented in support of her
requestfor accommodatiomioes not indicatea limitation in her ability to wallat the time she
submitted her requesRather,the evidence arguably supmorthat she suffered frorthe
limitations in the April 2011 treatment netédbending, pushing and pulling, squatting and
kneeling, and climbing stairs and laddefi$ose limitations would not preclude Ms. Lewis from
making trips to and from the main officeiqger, or from performing any other of the essential
functions of her positian

Ms. Lewis also describeddifficulties fixing the main officeprinter when it was
malfunctioning, whichapparently involved climbing a small stepstool, and unloading paper,
which involved bending.Lewis Dep. 128:1/20. Ms. Lewis felt like it was her duty to fix the
printer when it was broken because she was “the office pérdawis Dep. 125:12 However,
it is by no means clear from the evidence that Ms. Lewis’s duttesibcincluded fixing the
printer or unloathg paper. Ms. Lewigestifiedthat when she wgslacedunder restrictions, she

did not do any lifting, climbing or anything elsieat she was instructed not to do, and that she
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was never disciplined for failing to perform her duties, whiclderminedher claim that those
activities were among the essential functions of her positiaawis Dep. 128:35, 157:1121.
However even if the essential functions of Ms. Lewis’s positdid include fixing the main
office printer when it was malfunctioning and unloading paper, the letsbal of a personal
printer at her desk wouldbt have helped her to perform those functioBge Dones v. Donahoe
987 F.Supp2d 659, 669 (D. Md. 2013¥In order to be reasonable, the accommodation must be
effective (i.e., it must address the jadated difficulties presented by the employee's disability).”
(citation and quotation marks omitted))Accordingly, Ms. Lewis has not established that a
peronal printer at her desk was a reasonable accommodation that woulceh@erorm the
essential fuations of her position, and heliscrimination claim under the Rehabilitation Act
cannot withstand/TA’s Motion for Summary lidgment.
3. Retaliation—Title VII and Rehabilitation Act

Finally, Ms. Lewis claims that the attendance warning, the denial of her request for
accommodation, and her termination weedaliatory in violation of Title VII and the
Rehabilitation Act To demonstrate a prima facieseaof retaliation under both Title VII and the
Rehabilitation Act, Ms. Lewis must show: (1) that she “engaged in protactadty, such as
filing a complaint with the EEOC”; (2) that MTA “acted adversely against” hat;(8) that the
protected activitywas “causallyconnecteti to MTA’'s adverse action. Okoli v. City of
Baltimore 648 F.3d 216, 223 (4th Cir. 201Dones 987 F.Supp2d at671

In this case, there is no dispute that Ms. Lewis engaged in protectety dustiftling two
internal MTA complaints anén EEOC charge, or that MTA acted adversely against her by
denyirg her request for accommodati@nd terminating her employment.Although the
attendance warning did not constitute an adverse employment aedéibgould support Ms.

Lewis’s discrimination claima gaintiff need not establish antimate employment decision to
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make out his prima facie case of retaliation; rather, he sigst only that the action would be
seen as materially adverse through the eyes of a reasonable emBoylegyton N. & Santa Fe
Ry.Co.v. White 548 U.S. 5367-68 (2006). Although it is unlikely that the attendance warning
meets even the lower standard for adverse employment actionmaiaupport a retaliation
claim, the Court will accord Ms. Lewis the benefit of the doubt andnasgsbata reasonable
employee could have viewed the attendance warning as materially ad&seseMuldrow v.
Blank No. PWG-13-1200, 2014 WL 938475, at *10 (D. Md. Mar. 10, 2014) (noting that an
attendance warning does not qualify as “an adverse employment action inaioatalaim”
(quotingRock v. McHugh819 F.Supp. 2d 456, 4701 (D. Md. 2011)).

Whether Ms. Lewis hasestablishedcausationat the prima faciecase stageis “less
onerous” than at the pretext stagfethe McDonnell Dougladramework. Foster, 787 F.3dat
251. In evaluatingcausation at the prima facasestage of theetaliationanalysis, cous often
consider: (1) whether thalegedly retaliatoryactor was aware that the plaintiff had engaged in
the protected activity at the time of the allegedly retaliatory act, apdheé temporal proximity
between the protected activity and "ikegedlyretaliatoryact. Bagir v. Principi 434 F.3d 733,
748 (4th Cir. 2006) (holding that a plaintiff had not establishednaapiacie case of retaliation
where he had not shown that the allegedly retaliatory actors were aware abtgisteal
activity); Dowev. Total Action Against Poverty in Roanoke Valle45 F.3d 653, 657 (4th Cir.
1998) (“Since, by definition, an employer cannot take action because of a faethictfit is
unaware, the employerknowledge that the plaintiff engaged in a protectedigcts absolutely
necessary to establish the third element of the prima facie caBes?) there isno evidence that
the MTA officials who engaged in the alleged retaliatory acts were aatefee time of the agts

that Ms. Lewis had engaged in prcied activity. The attendance warning was issued by Patrick
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Keller and lvan Mitchell, both of whom worked in the MTA Service &épent. Keller Affqq
2, 4. The accommodation request determination was made by MTA’s Office of Medical
Services, and the termination decision was made by MTA’'s Human Resd@gpestment.
Burgos Aff {1 7-9. By contrast, Ms. Lewis’s internal complaints of discrimination were filed
with MTA’s Office of Fair Practices. Cullings Aff] 3. Ms. Lewis has not allegettie Office of
Fair Practices has any overlap in personnel with the allegedly retakettong, or that the Office
of Fair Practices disclosed Ms. Lewis’s complaints to anha$eactors. Likewisethe record
is void of anyevidence concerning when MTA became awafr&ls. Lewis’'s EEOC charge or
who was informed of the charge. Accordingly, no reasonable findeciofdald conclude that
the actors were aware that Ms. Lewis had engaged in protected activity at thef tinge o
allegedly retaliatory acts.

In order br temporal proximity alone to satisfy the causation prong of the prima facie
case, the temporal proximity must be very cloSze Allen v. Rumsfel@73 F.Supp. 2d 695,
707 (D. Md. 2003) (citingClark Cnty.Sch. Dist. v. Breede®32 U.S. 268, 273 (2001))n this
case, Ms. Lewis’protected activitiesccurred between April and September 20MTA issued
the attendance warning in June 2012, denied Ms. Lewis’s request fomraodation inOctober
2012 and terminated Ms. Lewis employmentin May 2013. Accordingly, Ms. Lewis’s
protected activities occurred closely enough in time to the June 2012 attendarning and the
October 2012 denial of her accommodation request, such that, when viewedlighthmost
favorable to MsLewis, the temporal proximity of the events arguably support an inference of
causation that would establish a prima facie case of retaliaiea. King v. Rumsfel828 F.3d

145, 151 (4th Cir. 2003). By contrasite temporal proximity between Ms. Levgigrotected
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activity and her termination is insufficient to support an inferenceanisation that would
establish a prima facie cas8ee Hoover_ewis v. Caldera249 F.3d 259, 278 (4th Cir. 2001).

However, even if the temporal proximity, standing alone, is sufficienttablesh a prima
facie case of retaliation for the attendance warning and the accommaeégtesidenial, MTA
has satisfied its burden of providing legitimate business reaspoits &legedly retaliatory acts.
With respect to th attendance warning, MTA hpsovidedattendance sheets that document Ms.
Lewis’s regular absences over the six month period preceding the warhikgwise, with
respect to its denial of her accommodation reqU$A has pointed tample evidence thads.
Lewis was able to adequately perform the requirements of her positiooutvithpersonal
printer. Finally, even if Ms. Lewitiad establishe@ prima facie case of retaliation for her
termination, as discussed above, MTA has also proffered a legitimateesgiseason for that
act.

Because MTA has proffered legitimate business reasons for itsiades theMcDonnell
Douglasframework, Ms. lewis bears the burden of proving that MTAseoffered reasons are
pretextual and that its actual reasons for terminating her were retaliatéogter, 787 F.3dat
252 At the pretext stage of tHdcDonnell Douglagetaliation analysis, Ms. Lewis mustope
that butfor its retaliatory motive, MTA would not have taken adverse employment action
against her.ld. Although Ms. Lewis hagenerally assertetthat MTA’s actions were retaliatory,
she has put forth no specifiacts in support ofher assertions. Moreover, there is no actual
evidence on the record to suggest that MTA'’s actions were based even in fatfact that
Ms. Lewisengaged in protected activity. Viewing afltheevidence in the light most favorable
to Ms. Lewis, she siply cannot stablish that, butor MTA'’s retaliatory motives MTA would

not have issued the attendance warning, denied her request for accommaxaterminated
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her. Accordingly, Ms. Lewis’s retaliation claims cannot withstand MTtgion for summary
judgment.

V. CONCLUSION

For the foregoing reasons, Defendant's Motion for Summary Judgment, constraed as
motion to dismiss and/or for summary judgment is GRANTERDseparate order follows.
Dated: August 19 2015 /sl

Stephanie A. Gallagher
United States Magistrate Judge
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