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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
BETH P. GESNER BALTIMORE, MARYLAND 21201
UNITED STATESMAGISTRATE JUDGE (410) 962-4288

Decembef3, 2014

Jo Anna Schmidt, Esq.

Schmidt, Dailey and O’NeillLLC
Otway, Russo and Rommel, PC : :
108 Downtown Plaza 231 E. Baltimore Street, Suite 1400

P.O. Box 4096 Baltimore, MD 21202
Salisbury, MD 21803

James L. OtwayEsq.

Edward Magee, Esq.

Office of the Maryland Attorney General
653 W. Pratt Street

Baltimore, MD21201

Subject: Tyndall v. The Berlin Fire Company, et al.
Civil No.: ELH-13-2496

Dear Counsel:

This case has been referred to me pursuant to 28 U.S.C. § 636 and Local Rule 301 for the
resolution of a discovery dispute. (ECF No. 44.) Currently pendinthatiird-party Motion
to Quash Subpoena Duces Tecum with Regard to the Confidential Files Records gdsitFiles
of the MIEMSS Incident Review Committee (“movant’s Motion”) (ECF No. &%) Plaintiff's
Motion to Compel MIEMSS and Response to MIEMSS’s Motion to Quash Subpoena Duces
Tecum (“plaintiff's Motion”) (ECF No. 43). | have reviewed the pleadings and théiexhi
relevant to the Motions. (ECF Nos. 43, 45, and 47.) No hearing is deemed necessary. Loc. R.
105.6. For the reasons stated below, movant’s Motion (ECF No. 45) is lyeasibgdand
plaintiff's Motion (ECF No. 43) is hereby denied.

Plaintiffs Complaint assertdaims for violations of Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 200@# seqg.harassment and retaliation, antentional infliction of
emotional distressGenerally, plaintiff alleges that he was wrongfully discriminated against by
his former employer, the Berlin Fire Company (“BFC”), and certain oting@iayees of BFCn
their individual capacities, on the basis of his sexual orientation.

Plaintiff claims that one instance of discrimination occurred at the scene of a motor
vehicle collision on December 26, 2013pecifically, plaintiff alleges that other BFC employee
refused to assist him in providing medical care to the eat-passengeAccording to
plaintiff, these employeesere retaliating again$tim because he filed @scrimination and
harassmentomplaint with the Town of Berlin (“Town”)gausingBFC to lose its funding from
the Town. TheMayor and Town Council of the Town subsequengiguested that the Maryland
Institute for Emergency Medical Services Systems (“MIEMSS”) formalhgstigate the
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December 26, 201@ccurrencée. Pursuant to Education Acte § 13504(a) of the Maryland
Code, MIEMSS is responsible for the coordination of emergency medical serviMasyland,
including the evaluation of the qualifications, competence, and performance of pra¥iders
health care (ECF No. 45 at 6-7.) Shevaluationand any subsequent disciplinary measures
taken are carried out by the MIEMSS incident review committee, which constitutesieained
review committee under Health Occupations Article401? (Id. at 7-8))

Plaintiff serveda subpoena and Notice of DepositDuaces Tecum on the MIEMSS
custodian of records, which requests documents related to the MIEMSS investig#tien of
December 26, 2012 occurrence. MIEMSS objects to the subessating thenedical review
privilege, and argueshat, pursuant to Health Occupations Article § 1-40({)'the
proceedings, records, and files of a medical review committee are not disceverablny
civil action.” (ECF No. 45 at 8-9.Plaintiff asserts thdederal law controls this case, aad
medical review privilege does nexist under federal law(ECF No. 43 at 6-7.Plaintiff further
claims that such a privilege iisapplicable here because the subpoena seeks information
pertaining to the BF@mployeesrefusal to assist with transgation, information which the
MIEMSS incident review committee was not statutorily obligated to gather ahabg¢e. (Id. at
10.)

In supportof its position, MIEMSS cites tBrem v. DeCarlo, LyonHearn & Pazourek,
P.A., etal., 162 F.R.D. 94 (D. Md. 1995) (Blake, @here the courteldthat a physician’s
opinion regarding the competence of a former resident was not discoverable uifieléetale
self-critical analysis priviégge Id. at 102. There,plaintiff filed an action fodiscriminationand
defamation against her employdd. at 96. During discoveryhedefendantsnoved to compel
the depositiotestimonyof Dr. Paul S. Wheeler, wheas familiar with plaintiff’'sabilitiesby
virtue of his involvement as the administrator of a risk prevention program at theahoste
plaintiff completed her residencyd. The court applied the sedfitical analysis privilegé,

! MIEMSS provided the affidavit of its chief compliance officer, Ronald Schaefer F (& 45 at 16.) Mr.
Schaefer relates that the MIEMSS incident review commitbe@mencedwo investigations: (1) first, to determine
whether any Maryland emergency medical sgsiproviders engaged in conduct during the December 26, 2012
occurrence which violated the standing orders promulgated by MIEM8S2a second, to evaluate the workplace
conduct of emergency medical services provideid.af 1718.) The second invéigiation was suspended pending
the outcome of this caséd. at 9.

2 A “medical review committee” ia committee or board that performs at least one of the following fusc(ibn
evaluates and seeks to improve the quality of health care provided byepsavidhealth care; (2) evaluates the need
for and the level of performance of health care provided by providers of basdth(3) evaluates the qualifications,
competence, and performance of providers of health care; or (4) evaluates amdragtsrs that relate to the
disciplineof any provider of health carédlD. CODE ANN., HEALTH Occ. § 1-401(a)(3)(ii), (c)(1)-(4) (West 2014).

% TheBremcourt noted thatases in which other couttad not appliethe selfcritical analysis privilegevere
factually distinguishableBrem 162 F.R.D. at 101See, e.gMem’l Hosp.for McHenry Countw. Shaduy 664
F.2d 1058 (7th Cir. 198Xprivilege did not extend tdefendanhospital in federal antrustcasewhere plaintiff
alleged that hospitd committee denied him staff privileges in furtherance of an unlaw$taiat of trade)
LeMasters v. Christ Hosp., et,al91F.Supp 188 (S.D. Ohio 1991(privilege did not extentb defendant hospital’s
peer review information where plaintiff allegdte termination and suspension of her staff privildgethe




Tyndall v. The Berlin Fire Company, et al.
Civil No.: ELH-13-2496

Decembef3, 2014

Page3

which requires that: (1) the information sought be the product of an internal e$tynedo
improve procedures; (2) the information be intende@maeain confidentiabo ago encourage
the free exchange of ideas; and (3) free excharmged be curtailed if the information was
discoverable.ld. at101. The third factor requirdmlancing‘the public interest carried obly
protecting the confidentiality of the internal review proceedings agi@stded of the party
seeking discovery to prove its cdsed. (citing Etienne v. Mitre Corp., 146 F.R.D. 145, 147
(E.D.Va 1993)).In Brem, the court concluded that discloswas not warrantedecause¢he
public interest in promoting and improvigality health care would be frustrated if any risk
prevention materials were disclosed. Brd®2 F.R.D. at 102.

Based upon an application of the abéa&ors to this casehe undersigned concludes
thatthedocuments of the MIEMSS incident review committee are not discoverahée.
purpose of the MIEMSS investigation was entirely in keeping with the purpose Matly&and
medical review committee statute, namely, to determimether emergency medical services
were provided in a manner compliant with state regulati®e®MD. CODE ANN., HEALTH Occ.
8 1-401(c) (West 2014p(ie function of a medical review committee is to evaluate the
performance of providers of health car@he information gathered in the investigation was
clearly intended to remain confidential so as to encourage the free exchange dffiteslby,
the public interest in protecting the confidentiality of sindbrmation and thereby ensuring the
efficacyof quality assurance reviewus paramount.On the facts of this casandin the absence
of anycompelling reason for discloee profferedby plaintiff, the public interest in maintaining
confidentiality outweighs plaintiff's interest in obtainidgcuments relating to the MIEMSS
investigation

defendant hospitalonstituted sex discriminatipnHere, as irBrem the entity that establisheithe peer review
committeeis not a party to the action

* Interestingly, neither movant nolgntiff cited Virmani v. Novant Health, Inc259 F.3d 2844th Cir. 2001)in
which the Fourth Circuit refused tecognize a medical peer review privilagean action where the plaintiff alleged
that his medical staff privileges weterminated becaughe peer review committébat evaluated his conduct
performed its function in a discriminatory manngt. at 28586. The courttmphasized the fact that the plaintiff
allegedthe peer review proceeding itself was conducted discriminateté§ing that the information sought was
“crucial to his attempt to establish that he ha[d] been the subject ofatsparatment.”ld. at 28889.

Significantly, the courtlistinguished casesich as this onén which the plaintiff's claimsrise independently afie
peer reviewproceedingsld. at 20-91. Here,the MIEMSS investigation wagompted byplaintiff's claimsof
discriminationagainst his employer, and plaintiff in no way suggests or allegeththBtIEMSS incident review
committee discriminatedgainst him CompareBraswell v. Haywood Regional Medical Cent8b2 F. Supp. 2d
639, 651 (W.D.N.C. 2005) (refusing to recognize a medical peer revieiregenbecause the plaintiff's due process
and First Amendment claims “directly involve[d] the opnaand procedures of the peer review committees”),
with Nelson v. GreenNo. 06¢v-70, 2014 WL 2695535, ati*3 (W.D.Va June 12, 2014)dcognizing a medical
peer review privilegédor disciplinary proceedingimitiated after the Virginia Board of Soci&Vork received
complaints regarding the defendant’s evaluatiotheplaintiff's daughtey which was the subject of the law3uit

® Indeed, as noted above, the statute provides that materials relating tacal maitw proceeding are not
discoverable in any civil actionMiD. CODE ANN., HEALTH Occ. § 1-401(d)(1) (West 2014).
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For the foregoing reasons, movant’s Motion (ECF No. 46RANTED and plaintiff's
Motion (ECF No. 43) is DENIED.

Notwithstanding the informal nature of this letter, it is an Order of the court girabw
docketed accordingly.

Very truly yours,
/sl

Beth P. Gesner
United States Magistrate Judge



