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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
STEPHANIE A. GALLAGHER BALTIMORE, MARYLAND 21201
UNITED STATES MAGISTRATE JUDGE (410) 962-7780

Fax (410) 962-1812

December 18, 2014

LETTER TO COUNSEL

RE: Stephen Scott v. Commissiorfeocial Security Administration
Civil No. SAG-13-3173

Dear Counsel:

On October 25, 2013, Plaintiff Stephen Scotitjpgmed this Court to review the Social
Security Administration’s final d=sion to deny his claims for Bability Insurance Benefits and
Supplemental Security Income. (EQ®. 1). | have considerdtie parties’ cross-motions for
summary judgment. (ECF Nos. 15, 19)find that no hearing is necessar$eelLoc. R. 105.6
(D. Md. 2014). This Court nat uphold the decision of the eawcy if it is supported by
substantial evidence and if the agency employed proper legal standaeg<l2 U.S.C. 88
405(g), 1383(c)(3)Craig v. Chatey 76 F.3d 585, 589 (4th Cir. 1996)Jnder that standard, |
will deny Plaintiffs motion and grant the Comssioner's motion. This letter explains my
rationale.

Mr. Scott protectively filed claims for Disability Insurance Benefits (“DIB”) and
Supplemental Security Income (“SSI”) orowember 5, 2009. (T75-76, 136-43). He alleged
a disability onset date of September 28, 2009. 136, 140). His claims were denied initially
and on reconsideration. (Tr. 79-83, 87-90). Aihgaras held on January 17, 2012, before an
Administrative Law Judge (“ALJ"). (Tr. 444j. Following the hearing, the ALJ determined
that Mr. Scott was not disabled within the megnof the Social Securitict during the relevant
time frame. (Tr. 26—41). The Appeals Councihigd Mr. Scott’s requedor review, (Tr. 1-5),
so the ALJ’s decision constitutes the final, reviewable decision of the agency.

The ALJ found that Mr. Scott suffered frothe severe impairments of diverticulitis,
status post abdominal surgery with small bowel obstruction, degenerative disc disease,
depression, bipolar disorder, anyielisorder, and history of substance abuse. (Tr. 31). Despite
these impairments, the ALJ determined that Stott retained the residual functional capacity
(“RFC”) to “perform light work as defineoh 20 CFR 404.1567(c) and 416.96)éxcept that he
would require simple, unskilled jobs, with limitguliblic contact due teymptoms of pain and
depression.” (Tr. 33). Aftezonsidering the testiomy of a vocational expert (“VE”), the ALJ
determined that Mr. Scott could perform jobsisting in significant nonbers in the national
economy and that therefore hesweot disabled. (Tr. 40—41).

Mr. Scott raises two arguments on appeath of which fault the ALJ’'s assessment of
the opinions of his treating physicians. Eadjuanent lacks merit and addressed below.
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First, Mr. Scott argues that the ALJ erred evaluating the opions of his treating
psychologist, Dr. Kaplan. Specifically, he claithat the ALJ should haveedited Dr. Kaplan’s
two psychological assessments, which indicatgsening symptoms. EhFourth Circuit set
forth parameters for evaluating medicglinions of treating physicians @raig, 76 F.3d at 590,
which were later refined by amendnts to 20 C.F.R. 88 404.1527 and 416.93ée Pitman v.
Massanarj 141 F. Supp. 2d 601, 608 (W.D.N.C. 2000When a medical opinion is from a
“treating source,” it is givercontrolling weight only if itis “well supportd by medically
acceptable clinical and laboratogyagnostic techniques and is not inconsistent with the other
substantial evidence in hg¢ claimant's] case record.” 20 C.F.R. 88 404.1527(c)(2),
416.927(c)(2). In this case, the ALJ determined that Dr. Kaplan’s opinions were not entitled to
controlling weight because theyere not supported by medicali@ence and were inconsistent
with the other evidence. (Tr. 39The ALJ stated that “Dr. Kdan’s only documented treatment
record in November 2011 did nioidicate any abnormal mental finds . . . ,” which, Mr. Scott
claims, indicates that the ALJdinot consider Dr. Kaplan’'sdatment records from February
2011 to October 2011. Pl’s Mem. 17. Howe\vbke record before the ALJ included only one
treatment note from Dr. Kaplan, who did noghletreating Mr. Scott until May 20, 2011. (Tr.
484). Instead, each treatment note cited by Mr. Scott is from Sharon Nayfack, a Licensed
Clinical Social Worker. Pl.’s Mem. 18-2Q7r. 421-37). The one treatment note from Dr.
Kaplan that was present inethiecord before thALJ was an October 26, 2011, mental health
follow-up that listed Mr. Scott’s medications anithis, but did not include any notes. (Tr. 403).
Thus, Mr. Scott has not identified any evidenrelermining the ALJ’'s determination that Dr.
Kaplan’s opinions were not supported by mediealdence, and the ALJ’'s only error was his
statement that the note from Dr. Kaplan was dated November 2011.

Mr. Scott also contends that the ALhosld not have discredited Dr. Kaplan's
assessments on the basis of an earlier-dState agency assessment. Pl.’s Mem. 16-17.
However, the Commissioner must considerd as entitled to relyon, opinions from non-
examining doctors.SeeSSR 96-6p, at *3 (“In @propriate circumstanceepinions from State
agency medical and psychological consultamd other program physicians and psychologists
may be entitled to greater weight than the opinions of treating or examining sources.”). The fact
that the State agency physician’s report wasgregpbefore Dr. Kaplan began treating Mr. Scott
is certainly relevant, but itloes not undermine the validity tiie State agency physician’s
conclusions as of the time thayere rendered. It is cledrom the opinion that the ALJ
considered the subsequent medical evidence of record, particularly in light of the fact that his
RFC assessment was more limited tharoghiaion of the State agency physician.

Mr. Scott submitted additional treatment notesn Dr. Kaplan to the Appeals Council
(“AC”) as “new and material evidence” not coresidd by the ALJ. Mr. Scott argues that the
AC'’s evaluation of the additiohdreatment notes from Dr. Kapt was inadequate. The AC
must review additional evidence if it is “(a) nefls) material, and (c) relates to the period on or
before the date of the ALJ’s decisionWilkins v. Sec’y, Dept. of Health & Human Sergs3
F.2d 93, 95-96 (4th Cir. 1991). Evidence is “nefit is not duplicaive or cumulative.ld. at
96. “Evidence is material if there is a reasoagtbssibility that the new evidence would have
changed the outcome.ld. “[T]he regulatory scheme does meguire the [AC] to do anything
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more than what it did in this casee. consider new and materiavidence . . . in deciding
whether to grant review.Meyer v. Astrug662 F.3d 700, 706 (4th Cir. 2011) (internal quotation
marks omitted). The AC is not required to take any specific action in response to new and
material evidence, and it is neequired to provide a detailegkplanation ofits evaluation. Id.

In this case, the “new” evidendecluded treatment notes documtiag three appointments with

Dr. Kaplan: (1) a May 20, 2011, initial visi(2) an August 23, 2011, follow-up; and (3) a
January 10, 2012, follow-up. (Tr. 463—-64, 455, 445)e AEC made that evidence part of the
record, but explained that after consideringethler the ALJ’'s “conclusion is contrary to the
weight of evidence currently of record,” it did not find that the additional evidence provided a
basis for changing the ALJ’'s decision. (Tr. 152, The record thus demonstrates the AC’s
receipt and consideration of the additional evidence. Moreover, | do not find that the additional
evidence adds credibility to eéhextreme functional limitationsxpressed in the opinions of Dr.
Kaplan. Mr. Scott’s initial visit with Dr. Kaph indicates symptoms depression and anxiety

with a GAF of 40. (Tr. 463-64). However, tre first follow-up Mr. Scott was “doing well”

and was assigned a GAF of 50, aidhe later follow-up, Mr. Sd¢bindicated that his mental
impairments were well controlled with medicatjand he was assigned a GAF of 55. (Tr. 455,
445). Thus, contrary to Mr. Scott's assertions, Dr. Kaplan’s treatment notes undermine the
extreme limitations indicated in his opinionsydaindicate improving, rather than worsening,
symptoms. Accordingly, | findhat the ALJ’s evaluation of DKaplan’s opinions is supported

with substantial evidence, and that the AC dad err in declining rdew the ALJ's decision

after considering the new treatmaotes from Dr. Kaplan.

Second, Mr. Scott argues thite ALJ should not have gliredited the two “Medical
Assessment of Ability to do Work Related Activiti@zhysical)” forms completed by his treating
physician, Dr. Arjadon. If a treéay source’s medical opinion i®t assigned controlling weight,
then, in determining the weight to give tbpinion, the ALJ should consider: (1) the length of
the treatment relationship and its nature andngéxt@) the supportabilitpf the opinion; (3) the
opinion’s consistency with the record as a whole; (4) whether the source is a specialist; and (5)
any other factors that tend to support onttadict the opinion. 20 C.F.R. 88 404.1527(c),
416.927(c). In this case, the ALJ discounted Djadan’s opinions because they were (1) based
solely on Mr. Scott’'s subjective complaints, (@ronsistent with the medical evidence as a
whole, (3) inconsistent with enanother, and (4) based partiaby issues reserved to the
Commissioner. (Tr. 38). Specifically, the AL¥aeenced a treatment note from the same date
as the opinions, which indicated that Mr. Scottidd experiencing any pain symptoms. (Tr. 38,
324-25). All of Dr. Arjadon’s explanations forshopinions were, indéle based on Mr. Scott’s
subjective complaints.See(Tr. 307-09). Moreover, Mr. Sttohas not identifid any specific
treatment notes from Dr. Arjadon or any otlreating physician to support the limitations Dr.
Arjadon proferred. Earlier in &iopinion, the ALJ provided ddrough review othe medical
evidence he found undermined Mr. Scott’s claiommcerning his inability to perform work
activities. (Tr. 36). That evidence includ@ treatment note from one month prior to Dr.
Arjadon’s completion of the opion forms, in which Mr. Scott declined the treatment
recommendations of Dr. Spinuzza, a treating spisgiatating that he was going to live with his
symptoms. (Tr. 36, 295). After comparing. Brjadon’s opinions, afttough they are certainly
not identical to one another, thaye consistent in many respec8ee(Tr. 307-12). However,
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in light of the additional facterthat the ALJ cited in support bfs evaluation of Dr. Arjadon’s
opinion, any error in his statement that thenams contradict each other is harmless.
Accordingly, | find that the ALJ provided substantial evidence in supygadnis assessment of
Dr. Arjadon’s opinion.

For the reasons set forth herein, Mr. $souotion for Summary Judgment (ECF No.
15) is DENIED and Defendant’'s Motion for @mary Judgment (ECF No. 19) is GRANTED.
The clerk is directed to CLOSE this case.

Despite the informal nature of this lettérshould be flagged as an opinion and docketed
as an order.

Sincerelyyours,
/sl

Stephanie A. Gallagher
United States Magistrate Judge



