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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
STEPHANIE A. GALLAGHER BALTIMORE, MARYLAND 21201
UNITED STATES MAGISTRATE JUDGE (410) 962-7780

Fax (410) 962-1812

September 8, 2014
LETTER TO COUNSEL.:

RE: Larry Anthony Jackson v. Commissigrgocial Security Administration
Civil No. SAG-13-3579

Dear Counsel:

On November 26, 2013, the Plaintiff, LarAnthony Jackson, petitioned this Court to
review the Social Security Admistration’s final decision taleny his claims for Disability
Insurance Benefits and SupplertednSecurity Income. (ECF Nd). | have considered the
parties’ cross-motions for summary judgment, and Mr. Jackson’s supplemental memorandum.
(ECF Nos. 19, 21, 23). | find that no hearisgnecessary. Locd&ule 105.6 (D. Md. 2011).

This Court must uphold the decision of the ageifdyis supported by ustantial evidence and
if the agency employed proper legalrstards. 42 U.S.C. 88 405(g), 1383(c)(&e Craig V.
Chater, 76 F.3d 585, 589 (4th Cir. 1996). Under tht&tndard, | will deny both motions and
remand the case to the agency for further coreiiger pursuant to sentea six of 42 U.S.C. §
405(g). This letterxplains my rationale.

Mr. Jackson filed his claims on October 2810, alleging disaliy beginning on March

14, 2009. (Tr. 132-39). His claims werengs initially on January 11, 2011, and on
reconsideration on July 18, 2011. (Tr. 62-66, 68-68)hearing before an Administrative Law
Judge (“ALJ”) was held on July 9, 2012. (Tr. 27). Following that hearing, on September 21,
2012, the ALJ determined that Mr. Jackson wagdiszbled. (Tr. 11-26). The Appeals Council
denied Mr. Jackson’s request f@view, (Tr. 1-7), so the ALJ'decision constitutes the final,
reviewable decision of the agency. During treview process, Mr. Jackson filed another
application for benefits, and as a result chittimew application, was found disabled as of
September 22, 2012 (the day after the ALJ’s decisidhe instant case)Pl. Supp. Ex. 1, at 1.

The ALJ found that Mr. Jaskn suffered from the severe impairments of migraine
headaches, lumbar strain, peripheral neutgpadepression, Toureitte and history of
polysubstance abuse. (Tr. 1 Despite these impairments, the ALJ determined that Mr. Jackson
retained the residual functional capacity (“RFC”) to:

perform light work as defined iB0 CFR 404.1567(b) and 416.967(b) except the
claimant can never climb daers, ropes, or scaffoldee must avoid hazards,
including moving machinery and unprotettbeights; he idimited to simple,
routine, and repetitive tasks; he reggira low stress job, defined as having only
occasional decision making and occasionanges in the work setting; and he
can have only occasionally direct interactwith the general public

(Tr. 18). After considering the testimony of a vocational expert (“VE”), the ALJ determined that
Mr. Jackson could perform jobs existing in sigraht numbers in the tianal economy, and that

Dockets.Justia.com


http://dockets.justia.com/docket/maryland/mddce/1:2013cv03579/259566/
http://docs.justia.com/cases/federal/district-courts/maryland/mddce/1:2013cv03579/259566/25/
http://dockets.justia.com/

Larry Anthony Jackson v. Commissioner, Social Security Administration
Civil No. SAG-13-3579

September 8, 2014

Page 2

he was therefore not disabled. (Tr. 21-22).

Mr. Jackson raises three primary issues jgpeal: that the ALdmproperly considered
evidence pertaining to his blackouts, that thmoé@als Council did not apppriately consider the
new and material medical evidence presented béfard that the subsequent award of benefits
constitutes new and material evidence suggesting m the instant deniaf benefits. Because
| agree with Mr. Jackson’s conten regarding the import of hsubsequent award of benefits, |
need not address his first twayaments, as both his blackoutdahe records presented to the
Appeals Council will be comgered by the agency upon remand of the case.

Mr. Jackson suggested in his supplemlememorandum that the subsequent award of
benefits, with an onset date just one day afterAbJ’s decision in this case, provides a basis for
remand or reversal. Counsel for Mr. Jacksepresented that theecond application was
premised on the same medical evidence that had been submitted to the Appeals Council with
respect to the first application. PIl. Supp. 3. mi#idid not attach the record from the second
application to permit me to assess the overldapden the evidence in the two files. However,
Plaintiff did attach the Notice of Recadsration from the agency, which states:

Larry Jackson stated he became unable to work on 3/14/2009 because of
blackouts, hearing voices, bhdck, talking to hinself, and shouting out in public.
While he stopped work because of his cdnditthe earliest msible onset is the

day after the Office of Didality Adjudication and Revdw made a determination

on 9/21/2012. Therefore, disability established as of 9/22/2012.

Pl. Supp. Ex. 1, at 1. The agency therefore concidéeshe reason for thaisability onset date

of 9/22/2012 is solely the dataf the prior decision, and nany material change in Mr.

Jackson’s medical condition. Moreover, the agengylies, without stating, that it may have
found disability to have been established as of March 14, 2009.

Sentence six provides:

The court may . . . at any time order dudhial evidence to be taken before the
Commissioner of Social Security, bahly upon a showing that there is new
evidence which is material and thtdtere is good cause for the failure to
incorporate such evidence inteethecord in the prior proceeding.

42 U.S.C. § 405(g). When invoking sentence sigpart does not eithatffirm or reverse the
Commissioner’s decisionMelkonyan v. Sullivgn501 U.S. 89, 98 (1991). “Rather, the court
remands because new evidence has come to lightvhs not available to the claimant at the
time of the administrative procdad and that evidence might\yechanged the outcome of the
prior proceeding.” Id. The Fourth Circuit has not expressiddressed whether a subsequent
finding of disability itself constutes new and material evidenceDistrict Courts within the
Fourth Circuit, and other federal courts, haaken varying approachés the question. Some
courts have determined that, in cases where gability onset date was close in proximity to the
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prior denial of benefits, the subsequ@award warrants a sentence six rema8ide, e.g., Hayes

v. Astrue 488 F. Supp. 2d 560, 565 (W.D. Va. 2007n{amding where the subsequent award
used an onset date one daieafin unfavorable decisiorfReichard v. Barnhart285 F. Supp.

2d 728, 734 (S.D.W. Va. 2003) (remanding where thessquent award usedh onset date less
than one week after an unfavolaecision). Other courts have found that, even with close
proximity between the date of denial and the subsequent orteesdbsequent awards alone do
not constitute new and material evidence becautigegbossibility of intervening circumstances.
See, e.g., Allen v. Comm’r of Soc. S&61 F.3d 646, 654 (6th Ci2009) (finding remand
unwarranted because the claimant failed to sti@at“the subsequent decision was supported by
new and material evidence that [the clainhamd good cause for not raising in the prior
proceeding”):Atkinson v. AstrueNo. 5:10-CF-298-FL, 2011 WB664346, at *15-17 (E.D.N.C.
July 20, 2011) (collecting cases and determinirag exclusive reliance on a subsequent award
does not establish the existence of new and material evidelntg)son v. Astrud\o. 3:09-
2458-JMC-JRM, 2010 WL 6089082, at *8 (DCS Nov. 16, 2010) (relying oAllen and holding
that a subsequent favorable demisalone does not merit reman®gyre v. AstrueNo. 3:09-
01061, 2010 WL 4919492, at *4 (S.D.W.\ldov. 29, 2010) (adopting thlenrationale).

| generally agree with thetionale set forth by thallen andAtkinsoncourts in cases in
which there is no evidence excluding the pos$igibiof intervening circumstances or a
deteriorating medical condition. Howeveas | noted above, MrJackson’s Notice of
Reconsideration is clear that the selection ofdisability onset date was premised solely on the
date of the ALJ opinion, not on any arguable detation of Mr. Jackson’s medical condition
between September 21, 2012 and September2022. In the absence of intervening
circumstances justifying the two different outoes, it is appropriate to remand the case for
further consideration of the actual onset dafteMr. Jackson’s disability. Accordingly, Mr.
Jackson has demonstrated the existence of newreterial evidence pertinent to consideration
of his original applications, wth supports a sentence six remand.

For the reasons set forth herein, Plairgiffiotion for summaryudgment (ECF No. 19)
and the Commissioner’s motion for summary judgtm{&CF No. 21) will be DENIED, and the

case will be remanded to the Commissioner pursieasentence six. The Clerk is directed to
CLOSE this case.

Despite the informal nature of this kett it should be flaggk as an opinion. An
implementing Order follows.

Sincerely yours,
Is/

Stephanié. Gallagher
UnitedStatesMagistrateJudge



