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SOCIAL SECURITY ADMINISTRATION

*
Defendant.
*
* * * * * * * * * * * £ * - *
MEMORANDUM OPINION

Plaintiff Dennis Shipman (“Mr. Shipman” or “Plaintiff”), proceeding pro e, brings
this action against Defendant Carolyn Colvin (“Defendant”), Acting Commisionet 'o_af the
Social Security Administration (the “Administration™),! seeking judicial revi;:wg-é;)é' the
Commissioner’s denial of his request to be the “representative payee” of his minor son’s
social security benefits. Pending before this Court is Defendant’s Motion to Dismiss, ot in

the Alternative, for Summary Judgment, pursuant to Rules 12(b}(1), 12(b)(6), and 56 of the

Federal Rules of Civil Procedure (ECF No. 12). The parties’ submissions have been

er"

reviewed and no hearing is necessary. Se¢ Local Rule 105.6 (D. Md. 2014). For the regsons
that follow, Defendant’s Motion to Dismiss, or in the alternative, for Summary Judgment

(ECF No. 12), construed as a Motion to Dismiss, is GRANTED.

. ;7-.-;91!%}
! Plaintiff initially named Atlen Smith, jr., individually and in his official capacity, and the Social Security
Admunistration as defendants. Mr. Smith is a Social Security Administration District Manager. On March 11,

2014, this Court issued an Order (ECF No. 9) granting Defendant’s motion to substitute Carolyn Colvin, Actmg
Comurussioner of Social Security (FECF No. 7), as the defendant in place of Mr. Smith.
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BACKGROUND

In a ruling on a motion to dismiss, this Court must accept the factual allegations in
the plaintiff’s complaint as true and construe those facts in the light most favo;ablcé_f? the
plaintiffs. See, e.g., Edwards v. City of Goldshoro, 178 F.3d 231, 244 (4th Cir. 1999). More':il)ifer, a
pro se liigant’s complaint should not be dismissed unless it appears beyond dou’btr that the
lidgant can prove no set of facts in support of his claim that would entitle him t.o relief.

Gordon v. Leeke, 574 F.2d 1147, 1151 (4th Cir. 1978). Yet, a plainuff’s status as pro se does not

absolve him of the duty to plead adequately. See Stone 2. Warfield, 184 FR.D. 553, ?.5'5% D.

I
i !

Md. 1999) (citing Anderson v. Univ. of Md. Sch. Of Law, 130 F.R.D. 616, 617 (D. Md 1989)
affd, 900 F.2d 249, 1990 WL 41120 (4th Cir. 1990)).

Plaintiff brought this action by way of an affidavit, which was docketed as his
complaint against Defendant, on December 31, 2013. Pl’s Aff., ECF No. 1. Mr. Shipman
is the biological father of his minot son, to whom social security? benefits fhafff:';‘ :§been
awarded. The child’s biological mother, with whom Mr. Shipman shares a voh-mtar‘yljoint
physical custody arrangement, was named the representative payee of those béﬁeﬁts. Mr.
Shipman contends that he was impropetly denied tepresentative payee status for his son’s
benefits, and he seeks an injunction and restraining order preventing the Agency from
paying those benefits to the child’s mother. Id. at 2. Mr. Shipman claims that t};e f;:xgc%:nses

associated with traveling to and from Delaware, whete the child’s mother resides, as well as

2 Although Plaintiff's affidavit does not specify the Title of the Soctal Security Act under which his minor son was
awarded benefits, Title XVI is the onl} section of the Act that provides benefits to children.  Accordingly, this
Court will assume that Plaintiff’s minor son’s receives Supplemental Security Income (“SSI”) benefits and that
Plaintiff’s request to be made a representative payee of those benefits is governed by 42 U.S.C. § 1382 e seq and
20 C.FR. § 416101 etseq., for purposes of the analysis that follows.
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feeding, clothing, and caring for the child, place a “tremendous hardship” on h_;is _fixilancial
resources. Id. at 5. ’:‘ 1

Mzr. Shipman primarily claims that the Administration’s decision to name the child’s
mother as the representative payee was arbitrary and contrary to any statutory ot regglgtory
authority. Id. at 3-5. He further contends that custody and child support h'tigatio;'l r:e:.géa}ding
his minor son is currently pending in the Circuit Court for Baltimore County, Maérylan'd, and
that the Administration’s determination usurped the role of that court. [d. at 6. Firiaﬁ;lr, Mr.
Shipman alleges that he had no characteristics disqualifying him from serving as a
representative payee and that the district manager impropetly sent “advance not;icg"’:tjg the

8!

child’s mother in contravention of administration policy. Id. at 3-4. oo

In response to Plaintiff’s affidavit, Defendant moved to dismiss Plaintift’:s claim for
both lack of subject matter jurisdiction and failure to assert a claim upon which relief Ean be
granted. Def’s Mot. to Dismiss, ECF No. 8. In the alternative, Defendant moved for
summary judgment. I4 In conjunction with her motion, Defendant filed an %ft;’ldavit,
prepared by Arlen Smith, Jr., a Social Security Administration District Manager. bé;'f'.":stAff.,
ECF No. 12-1. The affidavit states that the records of the Social Security Adﬁﬁnisi;t?ﬁﬂon
reflect that “[t}he [Administration] made the initial determination to select the moti'ler of
Plaintiff’s minor son, KS, as K8’s representative payee with respect to KS’s auxiliary child
benefits.” Id. at 2. Thereafter, Mr. Shipman applied to become the representativei‘pay(ée} with
respect to those benefits. Id The affidavit explains that Mr. Shipman’s request was =:‘c:1.enied

Lot

both initially and on reconsideration, and that as of March 7, 2014, his request for a- ﬁgaring



before an administrative law judge on the matter remained pending. Id. I’Iaint;ff ﬁied no
response to Defendant’s Motion.

In an Otrder dated September 17, 2014 (ECF No. 10), this Court explained ;chat the
“Certificate of Service filed by the Commissioner is deficient,” thereby excusing Plaintiff’s
failure to respond to the Motion. This Court then denied Defendant’s Motion to Dlsrmss “at
this stage of the proceedings.” Id. Shortly theteafter, Defendant filed a second Motion to
Dismiss (ECF No. 12), asserting the same grounds as those offered in its first tNf(j')tiorl.
Defendant first contends that the Commissioner’s denial of a request to bec;)mé the
representative payee of of a claimant’s benefits is not subject to review by this Court.
Morteover, Defendant claims that even if such a decision wete subject to review: by this
Coutt, jurisdiction in this case would nevertheless be improper because Mr. Shipman__ha;_s not
exhausted the administrative remedies available to him.

In response to Defendant’s motion, Mr. Shipman filed a letter indicating that he is
prepared to stipulate to dismissal with prejudice, “if the Social Secutity Administration
Inspector General’s office formally acknowledges the complaint, which they have n:eghi:cted
to do to date.” PL’s Resp., 1, ECF No. 15. As this Court finds that Mr. Shipman’s :afﬁdavit
failed to set forth any facts establishing subject matter jurisdiction, it need nét ccirisider
whether Mr. Shipman has asserted a claim upon which rclief can be granted or whether

summary judgment is instead warranted.

STANDARD OF REVIEW

A motion to dismiss under Rule 12(b){1) of the Federal Rules of Civil Proce-dux.:ie for

Jlack of subject matter jurisdiction challenges a court’s authority to hear the matter brought



by a complainant.  See Davir v. Thompson, 367 F.Supp.2d 792, 799 (D.Md. 2005). This

challenge may proceed either as a facial challenge, asserting that the allegatiion:s::iizi; the
complaint are insufficient to establish subject matter jurisdiction, or a factuai cﬁaﬂfv;nge,
asserting that the jurisdictional allegations of the complaint are not true. Jefe C-mJ.'z;en .
Kamanf, 932 F.Supp. 676, 679 (D. Md. 1996) {citation omitted). When a defendant presents a
facial challenge, the court accepts the allegations in the complaint as true, as it would on a
motion pursuant to Rule 12(b)(6). 4 However, when a defendant presents 32;['";fz:3’:ctual
challenge, “the court may consider evidence outside of the complaint to determi;le Wi;;ether
sufficient facts support the plaintiff’s jurisdictional allegations.” Id. A court may préperly
“regard the pleadings as mere evidence on the issue and may consider evidence outside the
pleadings without converting the proceeding to one for summary judgment.” Vgla.rao 2. ‘_Gav’f
of Indonesia, 370 F.3d 392, 398 (4th Cir. 2004); see also Adarss v. Bain, 697 F.2d 1213, 1219‘ {(4th
Cir. 1982) (“A trial court may consider evidence by affidavit, depositior,;s, or live
testimony.”). .

A plaintff catries the burden of establishing subject matter jurisdiction. ILozern ».
Ldwards, 190 F.3d 648, 654 (4th Cir. 1999) (citing Thomas ». Gaskill, 315 U.S. 442; 446
(1942)). However, a pro se litigant’s complaint should not be dismissed unless it‘a?é)ears
beyond doubt that the litigant can prove no set of facts in support of his claim ithatfv?zould
entitle him to relief. Gordon » Eecke, 574 F.2d 1147, 1151 (4th Cir. 1987). Coutts ate
instructed that pro se filings “however unskillfully pleaded, must be liberally construed.”
Noble v. Barnert, 24 F.3d 582, 587 n.6 (4th Cir. 1994) (citing Vinnedge ». Gibbs, 55Q'Ef2:d§.;926,

928 (4th Cir.1977)). Where a plaintiff has failed to exhaust administrative remedieé before



bringing a claim, the action should be dismissed under Rule 12(b)(1). See Khonry v. Meserve,
268 F.Supp.2d 600, 606 (1D.Md. 2003), 2ff’d 85 Fed. Appx. 960 (4th Cir. 2004).

ANALYSIS

In moving to dismiss the subject action, Defendant contends that Mr. Shipman’s

claim should be dismissed for lack of subject matter jurisdiction. Mr. Shipman seeks review

of the Commissioner’s denial of his request to be made the representative payee of his minor
child’s social security benefits. Defendant argues against judicial review of the alleged denial
on two grounds. First, Defendant claims that the Commissioner’s denial was no£ an:‘inmal
determination,” and that as such, it does not possess the potential to become a ﬁrzlal décision
of the Commissioner subject to review by this Court. Second, Defendant asserts that ;tven if
the denial is construed as an “initial determination,” judicial review is inappropriate because
the denial was not pursued through all steps of the administrative review process. A§ _§uch,
Defendant’s motion raises Rule 12(b)(1) factual challenges, and this Court will _;:dr;Sider
evidence outside of Mr. Shipman’s affidavit to determine whether sufficient fac:t;s aufhorize
review by this Court. See elasen, 370 F.3d at 398.

Under the Social Security Act, 42 U.S.C. § 301 ¢ seq. (the “Act”), United States
District Courts are authorized to review decisions of the Commissioner of Social %S;'czgurity
pursuant to Section 405(g). See alio, 42 US.C. § 1383(c)(3) (providing for judicial r;:\;iew of
decisions regarding SSI benefits to the same extent as those regarding DIB berieﬂts:under

E

Section 405(g)). The Act precludes judicial review absent a “final decision,” see Cb/é'ﬁma .
Sanders, 430 U.S. 99, 108 (1977), and clarifies that the remedy provided by Section 405(g) is

exclusive: “No findings of fact ot decision of the Commissioner of Social Securityishall be




reviewed by any person, tribunal, or governmental agency except as herein prm:ridéczl:.?;’ 42
U.S.C. § 405 (h). Social Security Administration regulations define a “final decislio'n_?’r.of the
Commissioner as an “initial determination” that has been pursued through all steps of the
administrative review process. See 20 C.F.R. § 416.1400(a).

Social Security regulations set forth categories of decisions by the Commjs*sid:nf;}: that
are and are not “initial detetminations.” See 20 CFR. §§ 416.1402; 416.1—40-3. A
determination about who will act as a payee in the event that the Administration defeg;rﬁnes
representative payment will be made is an “initial determination” subject to judicial review
after it has been pursued through all steps of the administrative review process. 20 C.E.R. §
416.1402 (¢); 416.1400. However, a “denial of a request to be made a representative i)éyee”
is not an “initial determination” and is not subject to either the administrative revilew p;rocess
ot judicial review. 20 CF.R. § 416.1403(2)(3). Although it is not entirely cleaf fro;ll Mr.
Shipman’s affidavit whether the Commissioner’s denial of his request was the former or the
latter type of determination regarding representative payecs, it is plain from Defendant’s
affidavit that Mr. Shipman’s request was separate from and subsequent ‘; to: the
Commissionet’s otiginal determination that the child’s mother would serve ‘. as the
representative payee. Accordingly, the Commissioner’s determination must be cons&ued as
a denial of a request to be made a representative payee under Section 416.1403(2)(3). The
denial was thus was not an “initial determination” and is not subject to adnﬂnist:gtiye or
judicial review. fd l

Even if this Court concluded that the denial was an intital determination,’: it is Evaorth

noting that all steps of the administrative review process have not been pursued, and the




denial is thus not a “final decision™ subject to judicial review under Section 405(g). 'The

A
1

Social Security administrative review process entails four steps: (1) an initial detcizrrfii%i%tion;
(2) reconsideration; (3) an administrative law judge hearing and decision; and i-(4).‘.31;);:])%18
council review or denial thereof. 20 C.FR. § 410.1400(a)(1)-(4). Once a clahi;a:rlit has
completed that process, a “final decision” has issued and the claimant may seek judicial
review. See 20 CF.R. § 416.1400(a)(5). Defendant’s affidavit states that as of March‘?‘, 2014,
three days before Defendant filed her motion to dismiss, Mt. Shipman’s reques;t tobe the
representative payee of his minor son’s benefits had been denied initialiy- and on
reconsideration. Def’s Aff. at 2. His request for a hearing before an adminjstrati;r:e law
judge, however, remains pending. Id. Mr. Shipman’s affidavit contains no contradictory
allegations concerning the administrative status of his request. Nor has Mr. Shipma;il-ﬁled
anything with the Court subsequent to Defendant’s motion indicating that the admjt.]i_‘_s:fti::ative
process has since been completed. Accordingly, the Commissioner’s denial of Mt.
Shipman’s request is not a “final decision,” and absent some action by the Appeals Council,
this Court does not have the authority to review Mr. Shipman’s claim under Section 405(g).
The only other basis for judicial review of the Commissioner’s decisions is pul;jsuant
to the expedited appeals process, under which a plaintiff must, among other requitie;ients,
assert that “the only factor preventing a favorable determination or decision is a proﬁs_i'on of
the law that [the claimant] believe{s] is unconstitutional.” 20 C.F.R. § 416.1424(d). Even
construing his affidavit liberally, Mr. Shipman has not raised any argument challenging the

constitutionality of any provision of the Social Security Act or regulations. Accortdirljg.ljr%-, this

T



Court does not have subject mattet jurisdiction to consider Mr. Shipman’s claims under the

expedited appeals process.

CONCLUSION

For the reasons stated above, Defendant’s Motion to Dismiss, or in the Alternative,

for Summary Judgment (RCF No. 12), construed as a Motion to Dismiss, is GRANTED.

A separate Order follows.

Dated: July 2 22015 /s/ M ﬁcﬁ%’

Richard D. Bennett
United States District Judge




