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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ABDUL CONTEH, et al., *
Plaintiffs, *
V. * Civil No.: BPG14-794
SHAMROCK COMMUNITY *
ASSOCIATION et al.
*
Defendars.
*
* * * * % * * * * * % * * *

MEMORANDUM AND ORDER

The aboveeferenced case was referred to the undersigned for all proceedings with the
parties’ consent, pursuant to 28 U.S8®36(c) and Local Rule 301.4. (ECF No. 2&urrently
pending before the court ar@l) Plainiffs’ Motion for Partial Summary Judgment (“Plaintiffs’
Motion”) (ECF No. 59)! (2) Defendants’ Opposition to Plaintiffs’ Motion and Defendants’
Motion for Summary Judgment (“DefendanMotion”) (ECF No. 60);(3) Plaintiffs’ Reply in
Support of Plaintiffs’Motion (ECF No. 63 (Plaintiffs’ Reply) and (4) Defendants’ Reply in
Opposition to Plaintiffs’ Motion and in Support of Defendants’ Mot{tBefendants’Reply”)
(ECF No. 64) The issues are fully briefednd no hearing is necessary. Loc. R. 105.6. For the
reasons stated below, PlaingifiMotion is DENIED, and Defendantdvotion is DENIED.

Plaintiffs Abdul and Daday Conteh (“plaintiffs”allege violations of theFair Debt
Collection Practices Act (“FD&"), the Maryland Consumer Debt Catlgon Act (“MCDCA"),

and the Maryland Consumer Protection AICPA”) in connection with defendants Shamrock

! Plaintiffs move for partial summary judgment on all remaining claiits respect to defendant Nagle & Zaller,
P.C.only.
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Community Association, Inc. (“Shamrock”) and Nagle & Zaller, P.CNagle”) (collectively,
“defendants”)efforts to satisfy a judgment enteredamst plaintiffs in the District Courtof
Anne Arundel County“District Court”) in 2013 On September 3, 2015, this court granted
defendantsmotion to dismiss plaintiffs’ amended compla{2CF N. 34, 35, and plaintiffs
timely appealed On May 19 2016,the United States Court of Appeals for the Fourth Circuit
affirmed this court’'sjudgmentin part, vacatedt in part, and remanded the case for further
proceedings. (ECF No. 39.)

In their Motion, plaintiffs argue that the undisputed evideestablisheshat defendant
Nagle (1) violated 15 U.S.C. 8§692e FDCA) when itattempted to filea Request for Writ of
Execution (the “Writ”) in the District Court that overstated the amount due to defendant
Shamrockby $80; and (2)iolated 15 U.S.C. §1692f(l) (FDCA) and Md. Code Ann., Com.
Law § 14202(8) MCDCA) whenit attempted to collecind actually collectedn unauthorized
$15filing fee.® (ECF No. 591 at 1+16.) Defendants contend that t&it did not contain any
unauthorizedcostsand was accurate at the time it was prepared. (ECF Nel é@ 4-5, 8.)
Alternatively, defendants arguthat, even if the Writ incorrectly stated plaintiffs’ outstanding
balance the errordid notconstitute a material misrepreseigatin violation of the FD@. (Id.
at 5-8.)

The court must grant summary judgment “if the movant shows that there is naeggenui
dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.

R. Civ. P. 56(a). A genuine dispute exists “if thadence is such that a reasonable jury could

2 gpecifically, the Fourth Circuit affirmed this court’s dismissal irgiffs’ claims under 15 U.S.C. § 1692d
(FDCA) andMd. Code Ann., Com. Law § 1202(6) (MCDCA), and vacated this court’'s dismissal ddiptiffs’
claimsunder 15 U.S.C. § 1694EDCA), Md. Code Ann., Com. Law § 12028) (MCDCA), and the MCPA

% More precisely, plaintiffallege that defendants collected $14.98 more than they were entittedlect. (ECF
No. 591 at 16)



return a verdict for the nonmoving partyAnderson v. Liberty Lobby, Inc477 U.S. 242, 248

(1986). In deciding a motion for summary judgmetite court views all facts and makes all

reasonable inferences the light mostfavorable to the nonmoving partyMatsushita Elec.

Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). The nonmoving party,

however, may not rest on its pleadings, but must show that specific, matagad{est to create

a genuine, triable issu€elotexCorp. v. Catreft477 U.S. 317, 324 (1986 5ummary judgment

should be denied only where a court concludes that a reasonabt®yldyfind in favor of the

nonmoving party. Anderson, 477 U.S. at 252.

l. PLAINTIFES’ § 1692 FDCA) CLAIM

The FDQA prohibits debt collectors from using “any false, deceptive, or misleading
representation or means in connection with the collection of any debt.” 15 8.9.692e.
Whether a communication is falsajsleading, or deceptivis determined from the vantage of

the “least sophisticated consumerPowell v. Palisades Acquisition XVI, LLC, 782 F.3d 119,

126 (4th Cir. 2014). A misstatement must be material to sustain a claim under section 1692e,
meaning that it must be the type of misstatement that ldvbave been important to the
consumer in deciding how to respond to effddscollect the debt.”Id. at 127. The Fourth
Circuit remanded for consideration ofdvgpecific issues: “[T]he degree to whittte amount
due on [plaintiffs’] debt was overstated and whether the extent of the overstateoutd have
been material to the least sophidiechconsumer.” (ECF No. 39 a)5

Plaintiffs arguethat defendants overstated plaintiffs’ outstanding balance on the Writ by
$80, which is an amount “sufficient to be important to how the least sophisticated consumer

responds by causing confusion and a potential challenge by the consumer to thee@iit.Nd.



59-1 at 1213 (quoting ECF No. 39 at)§ Both parties agree that thérit stated that plaintiffs
owed $1748.98 on the judgment, and that this balance included credit for four pi®iAius
paymentsby plaintiffs. Beyond that,however,the parties offer competing accounts hafw
much plaintiffs actually owed, when defentlameceived and credited plaintiffadditional
payments, and whether defendants sought to recover any additional ddstsmurt thus
concludes that each party has presented sufficient evidence for a reasonataefipdyin its
favor, andthereforeneither party is entitled to summary judgnt on plaintiffs’ FD@ claim.

According to plaintiffs, defendants producedstatement of accow (ECF No. 593)
(“Plaintiffs’ Exhibit No. 2”) during discovery which showdlgiat plaintiffs initially oweda total
balance of $2168.98 (ECF No. 5941 at4-5.) Plaintiffs claim that by July 2, 2013they had
reducedhe balanceo $1768.9&fter making four $100 paymentsld.(at 5) Plaintiffs further
allegethat, on July 23, 2013, defendant Nagle added an unauthorized $15 “judgment lien filing
fee” to the statement of account, which erroneously increased plaintifésiceato $1783.98.

(Id.) Plaintiffs claimthat Nagle creditedanother$100 payment on August 12, 2QXBereby
reducingtheactualbalance to $1668.9¢&lthough the statement of accomatwv reflected a total

of $1,683.98 (Id. at 6.) Finally, on September 3, 2013, plaintiffs receied\rit> statingthat
plaintiffs owed an outstanding balance of $1748.98, including “$65.00 in court costs for this
Writ.” (Id.; ECF No. 594 at 3) Plaintiffs argue that the $80 differenicetween the $1,683.98

theyactuallyowed and the $1748.98 that defendants sotagtgcovelis attributable to thé15

* The District Court originally entered fudgment 0f$2148.98which included $1,631.09 in principal and $224.89
in prejudgment inteest. (ECF N059-2.) Plaintiffs’ Exhibit No.2, which is undatedshows$244.89 in a column
marked “L/F & INT” and a $2,168.98balancedescribed as “Judgment through 12/31/12." (B@& 593.)
Plaintiffs presume that defendants added $20 in-jpdgiment interest to the “L/F & INT” column, but do not
appear to dispute that defendants were entitled to collect that anf8eeECF No. 63 at 5.)

® The parties do not dispute the fact that, while defendants purporteri¢éoaseopy of the Writ on plaintiffs, the
Writ was procedurally defective and never validly executed.



filing fee andthe $65 in court cost:either of whichdefendant$iad actually incurred or been
validly awarded® (ECF No. 591 at 6)

Defendantxontend that the Writ did not contain any misleading or deceptive statements,
and haveprovided sufficient evidence to support theiersion of the facts First, defendants
claim thatPlaintiffs’ Exhibit No.2 is an updated version of the statement of accowated after
the Writwas preparedandthat an earlieversion(ECF No. 607) (“Defendants’ Exhibit No6”)
formed the basis of the balancassertedri the Writ’ (ECF No. 661 at 4.) Notably,
Defendants’ Exhibit No. 6 shows an initial balance of $2148.98 (rather than $2168.2R)easnd
not contain the $1%iling fee or the $65 in court costs (ECF No. 667.) Defendants do not
dispute that, as of July 2023, Nagle had receivednd creditedfour $100 payment$rom
plaintiffs, but contend that ttee payments reduced plaintiffs’ outstanding balance to $1748.98,
as shown in Defendants’ Exhibit No. 6. (ECF No-ba@at 2.) [@fendantsalso do nodispute
thattheyreceived a fifth $10@aymentfrom plaintiffson August 5, 201,3butclaimthat, “due to
normal lag time and processindyagledid not credit this payment the statement oaccount
until afterdefendantattempted to file the Wribn September 3, 20131d() Thus, &cording to
defendants, plaintiffactually owed $1748.98 as of the date the Writ vpaispared and the
alleged overstatementerelyreflectsthe pending August 5, 2013 paymend. at 5)

The numerous discrepancies between the parties’ accounting mettiedsly

demonstratéhat agenuine dispute existsto whetherand to what exterdefendantsnaterially

® Citing Shula v. Lawent359 F.3d 489, 49®1 (7th Cir. 2004)in which the Seventh Circuit found thdéfendants’
attempts to collect $52.73 in unauthorized court costs violated thé\ Ré@ntiffs argue that(1) court costs do not
become a collectible debt until so ordered by the court;(8hadompared to the defendants Shulg Nagle’s
attempt to cdect $80in unauthorized costs and fees was necesgastgrial. (ECF No. 591 at 13-16.)

" Like Plaintiffs’ Exhibit No. 2, Defendants’ Exhibit No. 6 is not dated.

8 Defendants contend that the $65 in court costs referred to in thaéflected a typographical error, and that
defendants intended to recover that amadaraddition to, rather tharincluded with, the $1748.98 balance. (ECF
No. 601 at 4.)




misstated the amount due on plaintiffs’ dé8bt the very leasthe court is unable tdetermine

as a matter of lawwhich of the two undated and apparently authentic statements of account
formed the basis ohe amountdefendantslaimed inthe Writ. Moreover,there is a factual
issueas towhether defendantsalleged ovestatementwas the result of a typographical or
mathematical error by defendant Nagle, ibrdefendants affirmatively misrepresented the
judgment balance in an attemptoollect unauthorizedees Simply put, the numbers do not add

up, andgenuine issues of material fact remain for the.judgeBuchanan v. Northland Group,

Inc., 776 F.3d 393397(6th Cir. 2015) (“Generally speaking, a jury should determine whether [a

debt collection] letter is deceptive and misleading.” (internal quotation marks aynitte

1. PLAINTIFES’ § 14-202(8YMCDCA) CLAIM °

Under the MCDCA, a debt collector may not “[c]lgiattempt, or threaten to enforce a
right with knowledge that the right does not exist.” Md. Code Ann., Com.8 24+20%8). A
debt collector may violate this provision byr fexample, placing a lien dhe debtor’s property
for an amount in excess of that to whible debt collector is rightfullgntitled, when the excess

amountclaimedis attributable tan unauthorizeg@rocessing feeSeeAllstate Lien & Recovery

Corp. v. Stansbury, 101 A.3d 520, 538 (Md. Ct. Spec. App. 2014aff'd, 126 A.3d 40 (Md.

° In addition to the parties’ contentionsther factual issues remain that thaties have nofully addressed-for
example, whether defendants were entitleddaorcpostjudgment interest

191n this court’sMemorandum Opinion granting defendants’ motion to dismiss, the undedsiwted thalaintiffs
had abandoned their 15 U.S&1692f(1)(FDCA) claim when they failed to raise it in their opposition. (ECF No.
34 at 6 n.6.) Although the Fourth Circuit did not addrss ruling in its opinion, plaintiffs have revived the
1692f(1)claim in their pending Mtion. Defendants have not respondethtorevived claim in their Crogdotion.
Although it is unclear whether or not the Fourth Circuitler&ce amounts to an affirmanoéthis court’s ruling on
plaintiffs’ 1692f(1) claim, in any case, the issue has not been ffulgfed and summary judgmt is therefore
inappropriate. If plaintiffs persist in reasserting this claim, th#yow required to brief the court on the basis of its
continued viability in light of prior rulingsln addition, @& previously notedthe Fourth Circuit vacated thisurt’s
dismissal ofplaintiffs’ MCPA claim, andneither partyhasaddressedhe MCPA claimin their Motion. Because a
violation of the MCDCAIs dso a violation of the MCPAhowever,this court would be disinclined to grant
summary judgment to eithgarty onplaintiffs' MCPA claimfor the reasons discusskdrein SeeMd. Code Ann.,
Com. Law § 13301(14)(iii) (violation of the MCDCA is a violation of the MCPA)



2015). Citing Shulg plaintiffs claim that defendants violated sectior202(8) by attempting to

collect the $15 “judgment lien filing fee” that had never been validly awardethéogourt.
(ECF No. 591 at 16.) Defendants dispute that plaintiffs were actually charged the filingoteae
also suggest in their Reply that Maryland law authorizes judgment creditorscooer
administrative costaithout prior court order. (ECF No. é4at 12 (citing Md. Rules, Rule-3
603).) Thus, it is apparent from the recdhdt plaintiffs’ claim under the MCDCA arises out of
the same disputed facts as plaintiff&iim under tb FDCA. Accordingly,the court declines to

grant summary jdgment in favor of either party on this claim.

II. CONCLUSION

For the foregoing reasonBlaintiffs’ Motion (ECF No. 59 is DENIED, and Defendaist

Motion (ECF No. 6Dis DENIED, as set forth above.

Date: Januarg26, 2017 /sl
Beth P. Gesner
United States Magistrate Judge




