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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

DARRELL LEE HICKS
Plaintiff,

V- Civil Action No. ELH-14-928

PETER STANFORDet al,
Defendants.

MEMORANDUM

In this Memorandum, the Court considers whether the evidence supports a constitutional
claim of deliberate indifference to a prisonamedical needs based on a delay in renewing his
prescription medicine. In the light most favorable to the plaintiff, there is not a shred of evidence
to support a claim against the health careviders under the Eighth Amendment to the
Constitution.

Darrell Lee Hicks, an inmate at the East@orrectional Institution (“ECI”) in Westover,
Maryland, filed suit on March 25, 2014, against defendants Peter Stanford, a Physician’s
Assistant (“PA”), and Jason Clem, M,[pursuant to 42 U.S.C. § 1983. ECE Both Stanford
and Clem provide health care to ECI Mandaprisoners through their employer, Wexford
Health Sources, Inc. Plaintiff alleges thié defendants violatelis rights under the Eighth
Amendment, based on a delay in providing kiith a prescription for certain medicinéd.

From December 6 through the afternoon ot®uber 10, 2013, Hicks was denied access

to his prescription for Gabapentin, which is thee& version of Neurontin. Further, plaintiff

! Hicks was self-represented when suit ileesl. ECF 1. On December 18, 2014, the
Court appointed Donald C. McMillan, Ill gsro bono counsel for plaintiff. ECF 29. Mr.
McMillan moved to withdraw as counsel on Jaly, 2015. ECF 52. | granted that request (ECF
53) and, on August 13, 2015, Casey L. Bryant was appointed as pro bono counsel for Mr. Hicks.
ECF 56. The Court extends its thanks to both lawyers.
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claims that he sustained a head injury when he suffered an epileptic seizure on December 10,
2013, as a result of defendants’ failtmeprovide him with Gabapentind. at 4-5. Hicks seeks
“‘compensatory and punitive damage#d: at 3.

After discovery, defendantsldd a motion for summaryuggment (ECF 95, “Motion”)
along with several exhibits. ECF 95-1 through ECF §5Twvo of the exhibits were filed under
seal. SeeECF 96-1 and ECF 96-2. Plaintiff opposes the Motion and also filed a cross-motion
for summary judgment. ECF 97 (“Opposition” or “Cross Motion”). Defendants replied (ECF
98, “Reply”) and submitted additional exhibitSeeECF 98-1 through ECF 98-4; ECF 99-1
(sealed exhibity.

The motions are well briefed and no hearing is necessary to resolve Seshocal
Rule 105.6. For the reasons that follow, Ilsgeant defendants’ Motion and deny plaintiff's
Cross-Motion.

. Factual Background
On November 27, 2013, Hicks presented toFRAnford for a “chronic care visit.” ECF

95-1 at 6 (Wexford medical record); ECF 95-2 (dicdeposition), at 7. Stanford recorded that

2 Earlier in the litigation, defendants soughgrdissal of the case pursuant to Fed. R. Civ.
P. 12(b)(6), arguing that plaifftfailed to state a claim upon winaelief could be granted. ECF
8. | denied that motion by Memorandum andi€@rof October 7, 2014, concluding that Hicks
had met the minimum pleading requirement®afe 8. ECF 18 (Amended Memorandum); ECF
16 (Order).

3 ECF 96-1 and ECF 96-2 contain plaintiff's digal records and information as to his
medical history. ECF 99-1 is identical to ECFR6Because | make minimal reference to these
documents, and because plaintiff disclosed sofnéis health information in the course of
litigation, this Memorandum neetbt be filed under seal.



the reasons for Hicks’s medical visit wenater alia, epilepsy and back pain. ECF 95-1 at 6.
Dr. Clem was not presenECF 95-1 at 7; ECF 95-2 af'8.

As of that medical appointment, Hicks alrgdthd a prescription for Gabapentin. But,
the prescription was set to esgion December 6, 2013. ECF 95-18atFurthermore, as of the
medical visit, Hicks had also been prescritizgidalproex Sodium Er and Depakote Er, which
were scheduled to expi on January 6, 2014Id. At the medical vi$, Stanford continued
Hicks'’s prescriptions for Gabapentin, DivalpsoEr, and Depakote Er through March 27, 2014.
Id. at 7°

At ECI, Gabapentin is degnated as a “non-formularyhedication. ECF 95-1 at 4-5
(Non-Formulary Drug Request Forfh).Moreover, “[a] provider ordering [a non-formulary
medication] must not only ordéhe medication through the elemtic patient healthcare records

system, but the provider must also submit a isgpdorm requesting approval for the medication

* Under Md. Code (2014 Repl. Vol., 2016.), § 15-302 of the Health Occupations
Article, a physician assistant is permitted to prescribe, dispense, and administer controlled
dangerous substances, presooiptidrugs, and medical devicespoyided that an appropriate
“delegation agreement” is place between a “primary supe&wg physician” and the physician
assistant.

> Gabapentin and Neurontin are used intemgleably throughout the records. According
to the Food and Drug Administration, Gabapergithe generic name for Neurontinodd AND
DRUG ADMINISTRATION, MEDICATION GUIDE: NEURONTIN (2015), available at
http://go.usa.gov/x8y2G (lastsited Dec. 8, 2016).

Under Fed. R. Evid. 201, a court may take judicotice of adjudicati facts if they are
"not subject to reasonable disefitin that they are "(1) geraly known within the territorial
jurisdiction of the trialcourt or (2) capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.”

® The parties do not explain the meaning tfien-formulary medication” or how or why
a particular medication is sdesignated. However, that @sion is not material to the
disposition.



from the medical director.” Defendants’ SOMECF 95 at 4 | 4; Plaintiffs Statement of
Material Facts, ECF 97 at 2.

Notably, “Non-Formulary drugs may not b@dited in the pharmacy” at ECI. ECF 95-1
at 5. As a result, “there may be a delayupfto four days” in obtaining such medicatiold.
However, “[i]f it is imperative the medicain be started ASAP”, the pharmacist may be
contacted “directly.” Id. Notably, failure to submit theequired paperwork will result in the
patient’s inability to access the prescribed medications. ECF 97, { 4.

It is undisputed that, on November 22013, Stanford ordered the Gabapentin
prescription through Wexford’s computer systefeeECF 95-1 at 7. However, Stanford failed
to submit the additional form needed to pracasprescription for a meformulary drug. ECF
95, 1 6; ECF 97, 1 6. And, Hicks complains that Dr. Clem “never followed up to make sure that
the request for Mr. Hicks’' prescription had begsmcessed or that the medication was ever
actually received by Mr. ldks.” ECF 97 at 3 § 10.

On December 9, 2013, Kristina Krieger, “a CRNRubmitted a non-formulary request
form, ordering Hicks’'s GabapentireCF 95-1 at 4-5. The form listEpilepsy” as the diagnosis
in support of the prescriptiorSee idat 4. Dr. Clem approved the prescriptidd.

At about 1:15 a.m. on Decembed, 2013, Hicks suffered a seizurtd. § 11. Plaintiff
claims that, as a result of the seizure, heivedea “severe head injury when he hit his head
during the episode.” ECF 97 | 11; ECF 95-2 afl21-According to plaintiff, “[a]t pill call on
the morning of December 10, 2013, [he] wasiagdenied his medication.” ECF 97 | 12.

However, he received the medicatidater on that date. ECF 95 atseeECF 95-1 at 2.

’ It appears that CRNP is an abbreviationd@ertified registeredurse practitioner.



Stanford testified that he éceived an email that notifigdim] that a non-form had not
been submitted for [the] Neurontin.” ECF 95-44at There is no indication of when Stanford
received that email or from whom, although Stamfolaims that it was not from Hicks. ECF
95-4 at 4. But, it is ear that the form was submitted on December 9, 26d6HCF 95-1 at 4),
and it is also clear that Hicks received medication by the afternoon of December 10, 2013.
ECF95 at 7.

In sum, Hicks did not receive Gabaperitirom the morning of December 6, 2013 until
the afternoon of December 10, 2013.” ECF 95, {Névertheless, during this time, Hicks had
uninterrupted access to his Depakiteand Divalproex Sodium Eid.; seeECF 95-2 at 10-11.

At his deposition, Stanford indicated thhe prescribed Gabapentin to Hicks for
“treatment of pain” and that Depakote was prescribetreatment of seizes. ECF 95-4 at 4-6.
Depakote is considered to be a “first-line metied in the treatment of seizures. ECF 95 {5
(Defendants’ Statement of Materikhcts or “Defendants’ SOMF"see ECF 95-4 (Stanford
Deposition) at 6. However, Hicks testified as kdieposition that, at the medical appointment on
November 27, 2013, Stanford had said that Galiapesas prescribed both as a remedy for pain
and for epilepsy. ECF 95-2 at 9-10.

The defendants retained P. Jay Foreman, PNID,, as an expert. He is Director of
the Epilepsy Center, Departmesft Neurology, at Sinai Hospitah Baltimore. ECF 96-1. Dr.

Foreman prepared a Report, dated June 1, 2016, submitted by defeSdefGF 96-1°

8 Dr. Foreman averred in his ReportThere is no objective evidence that the plaintiff
has epilepsy ECF 96-1 (Foreman Report) at 2 (emphkasi original). He points out that the
diagnosis appears to be basmd a report of a seizure thatas related to Hicks’s alcohol
withdrawal. 1d. According to Dr. Foreman, “a CT scah [plaintiff's] brain did not find and
[sic] evidence of intracranial injury.Td. However, for the purpose of the Motion and the Cross-
Motion, | shall assume that piaiff suffers with epilepsy.



In his Report, Dr. Foreman stak that Gabapentin is primarily used for the “control of
chronic pain.” ECF 96-1 at 2. Although Dr.rEman acknowledged that Gabapentin is also
used to control epilepsy, he maintained that “&entin is widely regarded as a relatively weak,
narrow-spectrum” anti-epilepsy drug and its “primary use” is for “control of chronic p#ih.”
Notably, Dr. Foreman opined that, at the relevame, Hicks was “on adequate doses of TWO
first-line, broad spectrum, anti-epilepsy drugs (AED), Keppra and Depakote. ECF 96-1 at
22

According to Dr. Foreman, the recommendededok Gabapentin for seizure control is
“600 mg to 1200 mg to be taken THREE times a dagl.”(emphasis in origa). And, he noted
that the dosage prescribed for Hicks was “subpiearac for seizure cordl and appears to be
dosed for pain management.fd. In particular, Wexford’s records reflect that Hicks was
prescribed two 600 mg doses of Gabapentindagr (ECF 95-1 at 4), a dosage consistent with
the claims of Stanford and Foreman that the @ab#én was prescribed for pain, not for control
of seizures.

Plaintiff's expert, Stephanie Johnson, Ph.B a licensed clical neuropsychologist.
Her Report is at ECF 96-2. Ddohnson’s Report describes Mticks’s medical history. ECF
96-2 at 3. But, she does not discuss Hickeigure on December 10, 2013, nor does she discuss
the significance to him, if any, diie delay in providing GabapentirseeECF 96-2. Nor does

Dr. Johnson address the medical uses for Gabape3eimd.

° | am unable to locate in the medical recargrescription for Keppra. But, the record
reflects a prescription for two anti-seizunedications, in addition to GabapentiBeeECF 95-1
at7.

19°0n December 9, 2016, defendant filed a owin limine to bar the testimony of Dr.
Johnson. ECF 100. Hicks has responded (ECF, Hd2) the time for defendants to reply has
not yet elapsed. SeelLocal Rule 105.2. Because | grant summary judgment in favor of
defendants, | shall deny the motion in limine as moot.



Dr. Johnson was also depose®eeECF 95-6-' At her deposition, Dr. Johnson testified
that “Mr. Hicks . . . has a complicated . . . noadiand behavioral history”; and “that review of
his medical records to a reasorebegree of scientificertainty suggest [sic] that some of his
cognitive and behavioral symptorage most likely than not asso@dtwith some of the care he
received while he was at two various correctidnatitutions,” including ECI. ECF 95-6 at 4;
seeECF 96-2 at 13-14. Dr. Johnson was asked, ECE 869: “Is it your omion that in this
matter the alteration in Mr. Hick's medicatiotsused him to experience these issues that you
enumerate [including] uncontrollableizgres . . . ?” She answered,; “It is possiblethat these
alterations may have led to some of the symptthraswere just described.” (Emphasis added).
Then, defense counsel asked Johnson whethenedtighat opinion to “aeasonable degree of
probability or certainty?”Id. Curiously, in connection witthe summary judgment motions,
neither side submitted Dr. Johnson’s response.

Additional facts are incided in the Discussion.

. Standard of Review

Under Rule 56(a) of the Federal Rules @ivil Procedure, summary judgment is
appropriate only “if the movd shows that there is no genuineplite as to any material fact and
the movant is entitled to judgment as a matter of la®e€e Celotex Corp. v. Catrett77 U.S.
317, 322-24 (1986). The non-moving party must dematesthat there aresputes of material
fact so as to preclude the award ofmsoary judgment as a matter of lawMatsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 585-86 (1986).

The Supreme Court has clarified that noemgvfactual dispute will defeat the motion.

“By its very terms, thistandard provides that the mere existencsofealleged factual dispute

" The Court has no indication as to whether Dr. Foreman was deposed.
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between the parties will not defeat arhestvise properly supported motion for summary
judgment; the requirement is that there begenuineissue ofmaterial fact.” Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 247-48 (1986) (emphasis igioal). A factis “material” if

it “might affect theoutcome of the suit undéhe governing law.”ld. at 248. There is a genuine
issue as to material fact “if the evidence is stnat a reasonable juryuld return a verdict for
the nonmoving party.”ld.; see Dulaney v. Packaging Corp. of A6V 3 F.3d 323, 330 (4th Cir.
2012).

“A party opposing a properly supported motion for summary judgment ‘may not rest
upon the mere allegations or deniafgits] pleadings,” but rathemust ‘set forth specific facts
showing that there is a geine issue for trial.” Bouchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 522 (4th Ci2003) (quoting former Fk R. Civ. P. 56(e)xert. denied514
U.S. 1042 (2004)see also Celotexd77 U.S. at 322—-24. Moreovan resolving a summary
judgment motion, a court must vieall of the facts, including reasable inferences to be drawn
from them, in the light most favorable to the non-moving paBge Matsushita Elec. Indus. Co.
Ltd., 475 U.S. at 58%ee also Greater Baltimore Ctr.rf®regnancy Concerns, Inc. v. Mayor
and City Council of Baltimore721 F.3d 264, 283 (4th Cir. 2018DIC v. Cashion 720 F.3d
169, 173 (4th Cir. 2013).

The judge's “function” in reviewing a motidar summary judgment is not “to weigh the
evidence and determine the truth of the matter but to determine whether there is a genuine issue
for trial.” Anderson 477 U.S. at 249. Thus, in considering a summary judgment motion, the
court may not make credibility determinationdacobs v. N.C. Administrative Office of the
Courts 780 F.3d 562, 569 (4th Cir. 201B)ercantile Peninsula Bank v. French99 F.3d 345,

352 (4th Cir. 2007). Moreover, in the face oénflicting evidence, such as competing



affidavits, summary judgnme ordinarily is not appropriate, baecse it is the function of the fact-
finder to resolve factual disputes, inding matters of witness credibilitySee Black & Decker
Corp. v. United State436 F.3d 431, 442 (4th Cir. 200®)ennis v. Columbia Colleton Med.
Ctr., Inc, 290 F.3d 639, 644-45 (4th Cir. 2002).

However, to defeat summarjudgment, conflicting eviehce must give rise to
agenuinedispute of material factAnderson477 U.S. at 247-48. If “the evidence is such that a
reasonable jury could return a verdict for themoving party,” then a dmite of material fact
precludes summary judgmenid. at 248;see Libertarian Party of Va. v. Jud@dl8 F.3d 308,
313 (4th Cir. 2013). Conversely, summary judgtmerappropriate if the evidence “is so one-
sided that one party mustgwail as a matter of law."’Anderson 477 U.S. at 252. And, “the
mere existence of a scintilla of evidence in suppbthe [movant's] positn will be insufficient;
there must be evidence on which the jury could reasonably find for the [moviht].”

When, as here, the parties have filemssrmotions for summary judgment, the court
must consider “each motion separately on its amarits ‘to determine whether either of the
parties deserves judgment as a matter of larRdssignol v. Voorhaari316 F.3d 516, 523 (4th
Cir. 2003) (citation omittedert. denied540 U.S. 822 (2003%ee Mellen v. Bunting327 F.3d
355, 363 (4th Cir. 2003). “Both motions must be ddrif the court finds @t there is a genuine
dispute of material faét. But if there is no genuine disputedaone or the other party is entitled
to prevail as a matter of lavthe court will render judgmeft.10A C. WRIGHT & A. MILLER,
FED. PRACTICE & PROCEDURE § 2720 (4th ed.).

IIl.  Discussion
To state a claim under 42 U.S.C. § 1983, a pfaimust allege a violation of a federal

constitutional right or a ght secured by federal lawSeeBaker v. McCollan443 U.S. 137



(1979). Hicks asserts violatiomd his rights under the Eighth Amendment, arising from his
claim of inadequate medical car8eeECF 1.

Defendants contend that summary judgmertpigropriate for three reasons. First, they
assert: “Plaintiff cannot estaltighe subjective component ofshdeliberate indifference claims
against PA Stanford and Dr. Clem.” ECF &59-11. Second, defendants contend: “Plaintiff
cannot establish his deliberate indifferencairol against Dr. Clenbased upon supervisory
liability.” 1d. at 11-13. And third, defendants submitidintiff fails to support his deliberate
indifference claim with expert testimony showitigat not receiving Gabapentin caused him to
suffer a seizure while taking Depakotdd. at 13-17.

Hicks counters that defendants are nottledtto summary judgment and, based on the
conduct of the defendants, he is the wh® is entitled to summary judgmertbeeECF 97 at 8-

9. Hicks asserts: “Given that there is no dismitenaterial fact thaMr. Hicks did not receive

the seizure medication he wasgeribed in December 2013 pritwr his seizure and that he
suffered a seizure resulting in head injury and cognitive decline, it is clear that Defendants’
deliberate indifference caused Plaintiff's injuri@sd summary judgment eppropriate here.”

Id. at 9.

According to plaintiff: “There is absolutelgo genuine dispute that Mr. Stanford was
aware that Plaintiff would ndtave immediate access to his noatiion without the proper forms
being submitted. Mr. Stanford blatantly chosegnore Plaintiff's requests for his prescriptions
and admits to not filing the proper formId. at 8. And, with respect to Dr. Clem, plaintiff
argues: “Dr. Clem, likewise, took no steps taume that Plaintiff's medication was received in a
timely manner, as necessary for Plaintiff's @iyt of seizures, and ignored repeated requests

from Plaintiff for access to his medication, eveteaPlaintiff’ struck his head while suffering
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from a seizure on December 10, 2013d: Furthermore, plaintiff contends that Dr. Johnson is
“most certainly qualified to offer testimony in regards to Mr. Hicks’ cognitive conditigch.”
A. TheEighth Amendment

The Eighth Amendment prohibitsinnecessary and w#on infliction of pain” by virtue
of its guarantee against ctuend unusual punishmeniGregg v. Georgia428 U.S. 153, 173
(1976);see also Estelle v. Gampk29 U.S. 97, 102 (1976%cinto v. Stansberng41 F.3d 219,
225 (4thCir. 2016);King v. Rubenstejr825 F.3d 206, 218 (4th Cir. 2016). In order to state an
Eighth Amendment claim for denial of medical calaintiff must demonstrate that the actions
of the defendants or their failure to act amouritedeliberate indifference to a serious medical
need. See Estelle v. Gambhlé29 U.S. at 106Jackson v. Lightsey75 F.3d 170, 178 (4th Cir.
2014);1ko v. Shreves35 F.3d 225, 241 (4th Cir. 2008).

Deliberate indifference to a serious medioakd requires proof &y objectively, the
prisoner plaintiff was suffering &m a serious medical need atidt, subjectively, the prison
staff were aware of the need for medical attentionféiléd either to provide it or to ensure that
the needed care was availabl8eeFarmer v. Brennan511 U.S. 825, 837 (1994King, 825
F.3d at 219. Objectively, the medicabndition at issue must be seriou$See Hudson v.
McMillian, 503 U.S. 1, 9 (1992) (there is no expéota that prisoners will be provided with
unqualified access to health car8gintg 841 F.3d at 225. A “serious. . medical need” is
“one that has been diagnosed by a physiciamasdating treatment or one that is so obvious
that even a lay person would easily recagnihe necessity for a doctor's attentiomk®, 535

F.3d at 241 (quotingienderson v. Sheahah96 F.3d 839, 846 (7th Cir. 1999%ge Scintp841

F.3d at 228. And, in a case involving a claim of deliberate indifference to a serious medical
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need, the inmate must show a “significant injurfpanser v. Stansberyy72 F.3d 340, 346 n.8
(4th Cir. 2014).

Proof of an objectively serious medicabndition does not end the inquiry. The
subjective component requires determination as to whetheéhe defendant acted with “a
sufficiently culpable state of mind.Wilson v. Seiter501 U.S. 294, 298 (19919ee Farmer511
U.S. at 839-40Scintq 841 F.3d at 225. In order “[tjJdiew an Eighth Amendment violation, it
is not enough that an officimhould have known of a risk; he or she must have had actual
subjective knowledge of both the inmate’s gesi medical conditionral the excessive risk
posed by the official’'s action or inactionlightsey 775 F.3d at 178.

“True subjective recklessness requires knowldulgth of the general risk, and also that
the conduct is in@propriate in lighof that risk.” Rich v. Bruce129 F.3d 336, 340 n.2 (4th Cir.
1997); see also Young v. City of Mt. Rani@38 F.3d 567, 575-76 (4th Cir. 2001). As the
FarmerCourt explained, 511 U.S. at 837, recklessaljard occurs whemdefendant “knows of
and disregards an excessive risk to inmate healtafety; the [defendgmnust both be aware of
facts from which the inference caube drawn that a substantiadkiof serious harm exists and
he must also draw the inference.” Thus, ¢fahl knowledge or awareness on the part of the
alleged inflicter . . . becomes essential t@gbrof deliberate indifference ‘because prison
officials who lacked knowledgef a risk cannot be said t@ve inflicted punishment.”Brice v.
Va. Beach Corr. Centeb8 F.3d 101, 105 (4th Cir. 1995) (quotirgrmer, 511 U.S. at 844).

The Fourth Circuit has chatacized the applicable standaas an “exacting” one.
Lightsey 775 F.3d at 178. Although the deliberaidifference standard “entails more than

mere negligence . . . it is satesl by something less than actsomissions for the very purpose
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of causing harm or with knowledge that harm will resultKing, 825 F.3d at 219 (quoting
Farmer, 511 U.S. at 835).

Of import here, because deliberate indifferetisea higher standard for culpability than
mere negligence or even civil recklessnessfoliows that, “as a consequence, many acts or
omissions that would constitutmedical malpractice will not se to the level of deliberate
indifference.” Lightsey 775 F.3d at 17&ee also Scini@d41 F.3d at 22FRussell v. Sheffeb28
F.2d 318, 319 (4th Cir. 1979ponlan v. Smith662 F. Supp. 352, 361 (D. Md. 1986). What the
Court said inGrayson v. Peedl95 F.3d 692, 695- 96 (4th Cir. 1999), resonates here: “Deliberate
indifference is a very high standla— a showing of mere negliggnwill not meet it . . . [T]he
Constitution is designed to deal with deprivatiofsights, not errors in judgments, even though
such errors may have unfortunatmsequences . . . To lower thiigseshold wouldhrust federal
courts into the daily practices local police departments.”

A plaintiff can meet the subjective knowledgeguirement through dict evidence of a
prison official’s actual knowledger through circumstantial ewadice tending to establish such

knowledge, including evidence “that a prison ofdicknew of a substantiaisk from the very

fact that the riskvas obvious.” Makdessi v. Fields789 F.3d 126, 133 (4th Cir. 2015) (quoting
Farmer, 511 U.S. at 842). Moreover, if a riskabvious, a prison official “cannot hide behind
an excuse that he was unawareaafisk, no mattehow obvious.” Brice, 58 F.3d at 105. In
Scintg 841 F.3d at 226, the Fourth Circuit said:

A plaintiff also makes out a primtacie case of deliberate indifference
when he demonstrates “that a substantial risk of [serious] weas longstanding,
pervasive, well-documented, or expresslyeddby prison officials in the past, and
the circumstances suggest that the defendant-official . .. had been exposed to
information concerning the risk and thus must have known about it Rarrish
ex rel. Lee v. Cleveland72 F.3d 294, 303 (4th Cir. @) (first alteration in
original) (internal quotation marks omitted) (quotiRgrmer, 511 U.S. at 842).
Similarly, a prison official’s “[flailure to respond to an inmate’s known medical
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needs raises an inference [of] deldderindifference to those needsMiltier v.

Beorn 896 F.2d 848, 853 (4th Cir. 199@yerruled in part on other grounds by

Farmer, 511 U.S. at 837.

Even if the requisite subjective knowledgeestablished, an official may still avoid
liability if he “responded reasonabto the risk, even if the harm was not ultimately averted.”
Farmer, 511 U.S. at 844see Scintpo841 F.3d at 226. Reasonableness of the actions taken must
be judged in light of té risk the defendant acliyaknew at the timeSeeBrownv. Harris, 240
F. 3d 383, 390 (4th Cir. 2000) (citingebe v. Norton157 F. 3d 574, 577 (8th Cir. 1998) (focus
must be on precautions actually taken in lightsoicide risk, not those that could have been
taken)).

Section 1983 also provides for superviskapility under certain circumstances. $tmaw
v. Stroud 13 F.3d 791, 799 (4th Cir. 1994), the Fourth Circuit set forth three elements that a
plaintiff must prove to estabhissupervisory liability under § 1983:

(1) that the supervisor had actual onstructive knowledge &t his subordinate

was engaged in conduct that posed “a pervasive and unreasonable risk” of

constitutional injury to citizens like theahtiff; (2) that the supervisor's response

to that knowledge was so ineglate as to show “deliberate indifference to or tacit

authorization of the alleged offensiy@actices,”; and (3) that there was an

“affirmative causal link” between the supervisor's inaction and the particular

constitutional injury sfiered by the plaintiff.
See alsing, 825 F.3d at 224 (applying ttf@hawelements)Armstrong v. City of Greensbqro
__ F. Supp. 3d ___, 2016 WL 3167178, at *110MI.C. June 6, 2016) (sam&itchen v.
Ickes 116 F. Supp. 3d 613, 629 (D. Md. 2015) (sara#f)d, 644 F. App'x 243 (4th Cir. 2016),
cert. denied__ U.S. | 2016 WL 5874521 (Dec. 5, 2016).

According to theShawCourt, to satisfy the first elemera plaintiff must show “(1) the

supervisor's knowledge of (2) conduct engagedayia subordinate (3) where the conduct poses a

pervasive and unreasonable risk of constitutiorjarynto the plaintiff.” 13 F.3d at 799 (citing
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Slakan v. Porter 737 F.2d 368, 373 (4th Cir. 1984)). nd\ establishing a “pervasive” and
“unreasonable” rislof harm “requires evidencnat the conduct is widpread, or at least has
been used on several different occasions thatl the conduct engagen by the subordinate
poses an unreasonable risk of harm of constitutional injuBhaw 13 F.3d at 799. Here, the
record is devoid of any evidea indicating a pervasive or “widespread” problem in the timely
dispensing of presiption medication.
B. Stanford

In the Motion, defendants state: “Plaint#f'sole basis for suing PA Stanford for
deliberate indifference is that he did not recding Gabapentin prescription for four days|[.]”
ECF 95 at 9 (citing ECF 95-2, Hicks Depositio)efendants argue that plaintiff cannot prove
the subjective knowledge elemenfta deliberate indifference chaibecause, “[clonsistent with
the original prescriptiorRA Stanford understood Plaintiff's Gapentin prescription to be for his
back pain, not his purported seizure conditiond. at 10. Moreover, defendants note that
Stanford ordered Hicks's seie medicine (Depakote), vwdin Hicks received without
interruption. Id. at 11;see, e.g. ECF 95-4 at 5-6.

Stanford testified at his deposition that Galmjmeis a “medication used in treatment of
pain.” ECF 95-4 at 5. Amoted, Hicks had sufficient medication through December 6, 2013.
ECF 95-1 at 8. Stanford renedvéhe prescription for Gabapentat Hicks’'s medical visit on
November 27, 2013, along with severahat medications. ECF 95-4 at SeeECF 95-1 at 7.
Indeed, Hicks testified at his deposition thatnsched Stanford “push[] the button to send [his]

order in, my prescription.” ECF 95-2 at 9. Stadftestified that he ab “put [Hicks] on his
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seizure medication”, Depakote. ECF 95-4 as&ECF 95-1 at #* However, as indicated,
Stanford did not immediately complete the déiddial paperwork needed for a prescription for a
non-formulary drug. As a result, the medicmas not immediately available. Once the
oversight was apparent, thequesite form was completedSeeECF 95-1 at 4. The resulting
delay to plaintiff was from Decembér 2013, to December 10, 2013. ECF 95 at 5.

Plaintiff maintains that Stanford “blatantlyhose to ignore Plaiifits requests for his
prescriptions.” ECF 9@t 8. Hicks testified at his depositithrat, after his medicalisit, he “had
to keep repeating request forms” to try get his Gabapentin, EC85-2 at 6. But, Hicks
provides no evidence that Stanfdreew about those requests.

Although Stanford failed to submit the additad form for a non-formulary drug request,
there is no indication that the @sion was deliberate. To the contrary, Stanford attempted to
renew the prescription. Indeed, Hicks was askelis deposition whether he thought Stanford
intentionally withheld his medication, and hespended: “I don't know because | wasn’t there.
But yet, | was there when Stanford went, Weyoing to rush this order.” ECF 95-2.

Stanford prescribed Gabapentin for pain ngemaent for Hicks, even if he did not do so
properly, and he prescribed oth@edications for seizures. Hikprovides neither direct nor
circumstantial evidence suggestingttistanford knew of any risk faintiff from the failure to
ensure the immediate submission and pssicg of the request for the non-formulary
prescription for Gabapentin. Even if the Gabdpewas meant to control plaintiff's epilepsy,
plaintiff has provided no evidence that Stanford krdwthe risk to plaintiff from a brief delay,

given that Stanford prescribed ottifront line” epilepsy medications.

12 The parties submitted an excerpt of $tais deposition. The excerpt does not
include testimony as to Stanfordislay in ordering the Gabapentin.
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In his Report, Dr. Foreman stated: “Cutitgnthe primary use of Gabapentin is for
control of chronic pain.” ECF 96-at 2. Dr. Foreman also saf@Gabapentin is widely regarded
as a relatively weak, narrow-spectrum [anti-gmledrug]” and “is considered to be a second or
third line medication [for epilepsy] by most expertsd. Notably, Dr. Foreman concluded that,
at the time of Hicks’s seizure, Hicks was “oreqdate doses of TWO first-line, broad spectrum
anti-epilepsy drugs (AED), Kepar(indicated for seizuresihd Depakote (effective both for
seizures and for mood stabilization . . . .)d. (emphasis in original). And, based on the dose of
Gabapentin that Hicks was receiving, Foremanctuded, consistent with Stanford’s assertion,
that Gabapentin was prescribed lfcks “for pain management.ld. Moreover, plaintiff's own
expert, Dr. Johnson, does not dispute the assertidiostias use of Gabapem generally or as to
plaintiff in particular. SeeECF 95-6; ECF 96-2.

In view of the foregoing, | amatisfied that there is no evidence of deliberate indifference
by Stanford. In the light most\arable to plaintiff, he has prested an issue of negligence.
That contention does not rise teetkevel of a constitutional violan. Therefore, Stanford is
entitled to summary judgment.

C. Clem

Summary judgment is also apprriate as to Dr. Clem becautbeere is no evidence that
Dr. Clem acted with deliberate indifference, eitppersonally or as Stanford’s supervisor.

As noted, to prove an Eighth Amendment vilatfor denial of adequate medical care, a
plaintiff must show, in pertindgrpart, that the defendant’s act® or failure to act amount to
deliberate indifferent ta serious medical needscintqg 841 F.3d at 225-26. Defendants argue

that plaintiff has made no such shogas to Dr. Clem. ECF 95 at 11.
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As defendants note, Dr. Clem was not présieming the chronic care visit on November
27, 2013. SeeECF 95-1 at 6-7. Moreover, when .D€lem was presented with the non-
formulary drug request, he approved $eeECF 95-1 at 4-5. Notablwt Hicks’s deposition, he
was asked if he had “any reason to believe DratClem acted intentionally to withhold your
gabapentin in December of 2013?” EGB-2 at 11. He responded, “I don’t.ld. Thus,
defendants conclude: “BecauseaiBtiff cannot show that DrClem acted with subjective
recklessness either, the Court should award summudgment in favor of Dr. Clem as well.”
ECF 95 at 11.

Furthermore, defendants contend that thereasdispute of material fact that would
support a finding of supervisory liability as to.[@lem. As noted, to prove supervisory liability
for denial of medical care under thegkih Amendment, a plaintiff must proveter alia, that
“the supervisor had actual aronstructive knowledge that shisubordinate was engaged in
conduct that posed ‘a pervasive and unreasonableofisknstitutional injuryto citizens like the
plaintiff . . . .” Shaw 13 F.3d at 799. Thus, plaintifhust provide evidence that the
subordinate’s conduct was “widespread, or attlbas been used on several different occasions
and that the conduct engaged in by the subomipases an unreasonable risk of harm of
constitutional injury.” Id.

Defendants maintain that plaintiff cannot dtithis element for supervisory liability.
Defendants assert: “Plaintiff does not offer agwidence that PA Stanford was engaged in
‘widespread’ misconduct that posed an ‘unreasohaisle of constitutional harm to prisoners.”
ECF 95 at 12. They add: “Plaintiff cannot shthvat Dr. Clem hadowledge, whether actual
or constructive, that PA Stanford was engaigeconduct that posed amynd of ‘pervasive and

unreasonable risk of constitutional injury’ to prisoneril’
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Defendants have met their burden to demanstthat Dr. Clem lacked actual knowledge
about defendant’s deprivation @abapentin, so as to give rise to an Eighth Amendment
violation. | am also satisfieddhdefendants have met their burdememonstrate that Dr. Clem
did not have actual or constructive knowledge of widespread constitutional violations committed
by his subordinate, so as to give rise to antlfir supervisory liability. Therefore, the burden
shifts to plaintiff to demonstite a dispute of material fact.

In his Opposition, Hicks contests defendantairal that there are no material disputes of
fact. ECF 97 at 7-9. Hicks claimd, at 8: “Dr. Clem was respons#for supervising Plaintiff's
medical care and had full access to his recand$yding his prescriptins. Dr. Clem failed to
respond to Plaintiff's medicaloadition despite repeated attempis Mr. Hicks to complain of
his lack of access to prescriptions.” Furtherméteks notes that Dr. Clem “had the ability to
request the non-formulary presdrgn for Mr. Hicks’ condition andailed to do so until days
after it was necessary . . . ld.

At best, viewing the facts in the light mdavorable to plaintiff, Hicks’s claim amounts
to one of medical malpracticePlaintiff has offered no evidence, direct or circumstantial, to
suggest that Dr. Clem had actual knowledge offélee that Stanford initially did not complete
the prescription for GabapentirseeECF 97. Although plaintiff coends that Dr. Clem failed
to ensure that Hicks received his medicatiominiff offers no evidence to suggest that Dr.
Hicks acted with deliberate irféBrence to plaintiff's medical condition or that Dr. Hicks was
aware of any “widespread” conduct by Stanfordttposed “an unreasonable risk of harm of
constitutional injury."See Shayl3 F.3d at 799.

V. Conclusion
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The record shows that plaintiff's presdrgm for Gabapentin was belatedly renewed,
resulting in a delay to plaiftiof a few days. However, fendants have produced evidence
indicating that Stanford had przed that particular medicat for pain, and that Hicks timely
received his anti-seizure medication. Reriore, defendants have produced undisputed
evidence that Gabapentin is often prescribedpfmin, and that the dosage here was, indeed,
consistent with use for pain, not seizure contrbhe evidence also reflects Dr. Clem'’s lack of
knowledge as to what had occurred until stioke as a request was submitted to him for his
approval of the prescription. At that tin@em approved the request for Gabapentin.

Even assuming that Stanford was negligentiefaying for a few days the renewal of a
pain medication, “mere negligence or malpice does not violate the Eighth Amendment.”
Miltier, 896 F.2d at 852see Estelle 429 U.S. at 106 Accordingly, | shall GRANT
defendants’ Motion for Summaidudgment (ECF 95) and DENMaintiff's Cross Motion for
Summary Judgment (ECF 97). And, | shallNDEdefendants’ Motion irLimine (ECF 100) as

moot. An Order consistemtith this Memorandum follow

Date: 12/23/16 /sl
Hlen L. Hollander
UnitedState<District Judge

13 This Memorandum should not be construeduggest that thedDirt has expressed an
opinion that the conduct oféthealth care providers amounted to negligence.

14 Because these issues are dispositivéhef Motion, | need not address defendants’
arguments regarding causation. ECF 95 at 13-17.
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