Schneider v. Ed&#039;s Marine Superstore, Inc. et al Doc. 32

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ANGELA SCHNEIDER *
*

Plaintiff, *

*

V. * Civil Case No. SAG-14-1035

*

ED’'S MARINE SUPERSTOREINC., etal., *
*

*

Defendants.

*kkkkkk

MEMORANDUM OPINION

Plaintiff Angela Schneidefiled this action against Defendartsl’'s Marine Superstore,
Inc. (“Ed’s Marin€) and National Marine Manufacturers AssociatigtNMMA ) (collectively
“Defendants”) alleging thaDefendantsnegligence caused Ms. Schneider to slip and fall while
boarding an exhibition boat displayed by &dWarine at the2013 Progressive Insurance
Baltimore Boat Show [ECF No. 1]. Now pending before the CourbDisfendans’ Motion for
Summary Judgment [ECF No. 24]. | have also reviewedPlaintiff's Opposition and
Defendants’ Rply thereto. [ECF Nos. 29, 31].No hearing is deemed necessai§eelLocal
Rule 105.6 (D. Md. 2024 For the reasornstated hereifpefendants’ Motion will be denied.
I. Background

On March 2, 2013, Ms. Schneider and her fanfilye “Schneiders”)attended the
Progressive Insurance Baltimore Boat Shtwve (Boat Show”), a watercraft exhibition produced
by NMMA and held at the Baltimore Convention Cen{gne “Convention Ceter”) in
downtown Baltimore, Maryland.SeeCompl. 1 1, 6. DefendantEd’s Marine is a Virginia

corporationthat was exhibiting boats for sale at the Boat Show, including a Seavtiioty
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225LE model boat(the “Display Boat"} that Boat Show attendees, including the Schneiders,
were invited to “see and board.” Compl. {1 8-11; PI. Opp. 4-5.

To assist attendees in boarding the Display Boat, Ed’s Memporarily installedh set
of stairs the “Boarding Stairs”)with an accompanying handrdgading up to glatformon the
back leftside of theDisplay Boat's stern. SeePl. Opp.8; Exh. E [Ergo. Exp. Assess. Repg.
4; Defs. Mot., Exh. 5. According tdMls. Schneider’'s ergonomics expert, in order to board the
Display Boat from theplatform an attendee would havwe step over &large rise” onto a
cushion,and then, “without any means of support or stabilizatietep down approximately
sixteen (16) incheento thefloor of theboat PIl. Opp.,Exh. E Ergo. Exp. Assess. Repjp. 4.
See alsdefs. Mot., Exhs. 6, 9Ed’s Marineclaims that iinspected all of its exhibition boats
including the Display Boat, “prior to [the Boat Show’s] start on each day.” PIl. Qigxh6D
[Ed’s Marines Resp. to Pl.’s Interrog. No. 7].

At approximately 4:00 AMon the day in question, Ms. Schneider took a Percocet to
alleviate the pain of a kidney stqnehichhad awokerer in the middle of the nighDefs. Mot.
2; Exh. 2 [Tr. of A. Schneider] pp 20-21. Despiteher condition Ms. Schneider woke up
around 8:30 AM feelindfine,” and the Schneiders left for the Boat SHater thatday. Seed.,
p. 24 As the Schneiders arrived at the Convention Center, Ms. Schneider observed snow
flurries, and her husbandecallsthat it was a “slippery snowy day.ld.; Exh. 3 [Tr. of M.
Schneider], p59. Once inside the Convention Center, the Schneideesdedseveral other
exhibitors’ boatdefore arriving atheEd’s Marine exhibit. Defs. Mot. 3. Ms. Schneider did not

observe any employees or representatives of Ed’s Mari@edaigthe exhibit, andshe claims

! In their Motion, Defendants claim that the Schneiders were unable tivelysitlentify a photograph of the Sea
Hunt Victory 225LEmodel as the boat Ms. Schneider was boarding when she&stdDefs. Mot. 3-10. However,

it appears that Defendandse merely highlighting the Schneiders’ incomplete recollectienpaat of their legal
theory, rather than disputing that the allegecident occurred on that particular model boltdeed, Defendants
would negate their own Motion if they were to argue that this mategalis in dispute. Thus, for the sake of
clarity, the“Display Boat refers tothe alleged boat where Ms. Schneifidk—the Sea HunVictory 225LE model
SeePl. Opp. 1.



thatat no timedid anyne affiliated with Ed’s Marine addressm or herseltto Ms. Schneider
SeePl. Opp. 8 Defs. Mot., Exh. 2 [Tr. of A. Schneider], p. 35.

Ms. Schneider'siusband and son boarded the Display Bwost without incident See
Defs. Mot.,Exh. 2 [Tr. of A. Schneider], p. 35; Exh. 7 [Tr. of D. Schneider], p. 1ds.
Schneider theproceeded to climthe Boarding Stairsand recalls accessing the Display Batat
the point marked with a number “1” &xhibit 6, whichidentifies the sternlptform. Defs. Mot.
5; Exh. 2 [Tr. of A. Schneider], p. 4&xh. 6. In her deposition, Ms. Schneider descritined
events leading up to her injuag follows:

A: So | got up on the boat, and went to step down into the boat.

Q: Okay. So when you say you got up on the boat, can you be specific for
me about the stairs to the boat, the physical boat itself?

A: Therewere stairs up to the boat. And from there, there was like a big area
from the stairs to get over to the boat, like a wider step to get over.

Q: Was it a gap in air or wdke stairs flush against the boat?

No, it wasn’t flush against. It wasntthere was a few inchdsetween

that and the boat. . . . But then | stepped over, onto the cushion, and then
down into the boat. . . So just as | did that, my husbanthe man in

front of my husband said watdt) things are slippery up here. | saw the
man talking to my husband. And then my husband turned around and said
to me be careful. As soon as he said that, | fell.

Q: Okay. So if I'm understanding you correctly, you were inside the boat,
stepping from the back cushion seat to the floor of the boat when you fell?

A: Okay. So | get up- I'm trying to remember. . | get up onto the boat,
took a big gap over. So I'm trying to remember if my foot slipped while
up on that cushion, or actually when | hit the bottom. Which, when | got
up onto the cushion, when my husband turned around, he said be careful
because there was something slippery all over the cushion. —TheEm't
remember if my foot actually slipped off of the cushion into the boat.
Becauseall | remember is once it slipped, there was nothing for me to
grab onto.

* % %



Q: So do you recall that you were standing upright on the cushions of the
back seat of the boat when you observed your husband and this gentleman
conversing? Or were youlstoving at that point in time?

A: | can’t recall. 1 don’t know if | was moving or standing still.

Defs. Mot., Exh. 2 [Tr. of A. Schneiderjp. 36-37. Later duringher depositionMs. Schneider
described thenoments directly precedirtger fall as follows:

Q: [W]hen you first started traversing the steps up to the boat, before entering
the boat, before entering the steps or the boat, did you ask anyone for
assistance?

A: No. That wasn't necessary.

Q: Why wasn't it necessary?

Because itvas just steps.

* % %

Q: Was there anything about the steps when you appeared to the back of the
boat that was concerning or appeared unsafe to you?

A: When | got to the top step. It was a little gap. And | saw that it was, you
know, a wider step. But nothing | couldn’t make. And my husband
turning around to grab my hand, definitely | would be able to make that.

Q: Did your husband actually grab your hand and assist you in getting from
that final step into the boat?

A: He did not have time, no. dlipped on that top step. And then by that
time, we were down

Id., pp. 39-40. Ms. Schneidemrlso testified thatthe cushion and flooappeared “wet” and
“slippery,” andthat she was on the cushiereither partially or wholly—when she slipped and
fell. SeeDefs. Mot. 4; Exh. 2 [Tr. of A. Schneidejp. 52-53 58 When presented withna
illustration of the Display Boatat her depsition, Ms. Schneider recallddlling somewhere
between the back cushion and thefland landing on the floor at either the spot marked with a

big orsmall “X” on Exhibit 6. Defs. Mot5; Exh. 2 [Tr. of A. Schneider], p. 4Bxhs. 5, 6.



In his depositionMs. Schneider’s son recallédat his mother was on “the surfadetioe
boat andnot the stairs when she fell, and that she had one foot on the platform and one foot
“leading intothedeeper part of the boat Defs. Mot.5; Exh. 7 [Tr. of D. Schneider], pp. 20, .25
However, hecould notidentify the precise layout of the Display Boat, and was unsure whether
the stern platform was behind and below the cushion, as pictured in Exhibia&thersame
level. Defs. Mot., Exh. 5; Exh. 7 [Tr. of D. Schneidepjp. 22-23 Ms. Schneider’s son also
recalledthatthe surface of the boat felt slippery, bhathe did not actuallgeeany liquid. Cefs.

Mot. 5; Exh. 7 [Tr. of D. Schneider]pp. 18-19. Ms. Schneider’s husband did neitnesshis
wife’s fall, but recallecher being in the bottom of the boat after she fell. Defs. Mot. 5; Exh. 3
[Tr. of M. Schneider] pp 31,33-34. When describing hanjury, Ms. Schneider stated during
her deposition that “[her] ankle twisted and broke . . . . [a]mat §he] fell on top of [her]self, on
top of the ankle.” Defs. Mot., Exh. 2 [Tr. of &chneider], p. 38 According to the Complaint,
Ms. Schneidés injuries were severejecessitahg corrective surgeryand ongoing treatment
SeeCompl. 11 12, 22, 30.

On April 3, 2014, Ms. Schneideiiled the instant lawsuitalleging negligenceagainst
Defendants and seeking compensatory damages and attorney’s f&efendantsfiled their
Motion for Summary Judgment on April 22, 201%he parties agreed to proceed befoté. &.
Magistrate Judg¢ECF Nos. 1214] This case was assignam me pursuant to 28 U.S.(3
636(c) and Local Rule 301.4, on May 29, 2014. [ECF No. 11].

Il. Legal Standard

Rule 56 of the Federal Rules of Civil Procedure provides that the Court must grant
summary judgment “if the movant shows that there is no genlispete as to any material fact
and the movant is entitled jadgment as a matter of lawFed. R. Civ. P. &(a). A material fact

is one “that might affect the outcoroéthe suit under governing law . ”. Anderson v. Liberty



Lobby, Inc, 477 U.S. 242, 2481986) A dispute regarding material fact is “genuine” ithe
evidence is such that a reasonable jury could return a verdict for the nonmoving party.”
Anderson477 U.S. at 248A party seeking summary judgment bears the burden of showinhg tha
there is no evidence to support the imoving party’s case, and must only shan absence of
material fact. SeeCelotex Corp. v. Catretd77 U.S. 317, 325 (1986). In response, the non
moving party must show that there is a genuine issue for triatridd courts reviewing a motion

for summary judgment “must view the evidence in the light most favorable to the nonmoving
party, and draw all reasonable inferenaegavor of the nonmovant."McLean v. Ray488 F

App’'x 677, 682 (4th Cir. 2012) cdftations omittedl (internal quotation marks omitted)In
resolving a summary judgment motion, the district court’s icole determine whether there is a
genuine issue for trialnot “to weigh the evidence and detene the truth of the matter.”
Anderson477 U.S. at 249.

lll. Discussion

A. NegligencelLaw in Maryland ?

To assert a claim of negligence in Maryland, the plaintiff must ptha& (1) the
defendant was under a duty to protect phaentiff from injury, (2)the defendant breached that
duty, (3)the plaintiff suffered actl injury or loss, and (4he injury or loss proximately resulted
from the defendant’s breach of the dutgeelO0 Inv. Ltd. P’ship v. Columbia Town Ctr. Title
Co, 430 Md. 19721213, 60 A.3d 1, 1@2013) The duty of care that an owner or occupier of
premises owes to persons dhe premises varies according to the visitor’'s status as an invitee
(i.e., a business invitee), a licensee by invitation (i.e., a social guestyedidensee, or a

trespaser. SeeBaltimoreGas & Elec. Co. v. Lane838 Md. 3444, 656 A.2d 307, 312 (1995).

2 A federal court sitting in diversity must apply the law of the state in whigledhrt is located, including the forum
state’s choice of lawSeeColganAir, Inc. v. Raytheon Aircraft Co507 F.3d 270, 275 (4th Cir. 2007ecause the
alleged events took place in Maryland, the substantive torbfaMaryland governs Ms. Schneider’s negligence
claims. See Hauch v. Connp295 Md. 120, 12224, 453 A.2d 1207, 1209 (1983).
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A landowner owes the highest duty of care to a business invitee, defined as “one invited or
permitted to enter another’s property for purposes related to the landownenssisudNorris v.

Ross Stores, Inc159 Md. App. 323, 334, 859 A.2d 266, 273 (@D0nternal quotation marks
omitted). Here, fo purposes of summary judgmebiefendand do not conted¥ls. Schneider’'s
characterization as a business invitee.

“An occupier of land has a duty tise reasonablend ordinarycareto keep the premises
safefor an invitee and to protect him from injury caused by an unreasonable risk that tie, invi
by exercising ordinary care for his own safety, will not discovédénley v. Prince George’s
County 305 Md. 320, 339, 503 A.2d 1333, 1343 (1986). Reasonable and ordinary care includes
warnng invitees of known hidden dangers, insjpggtthe premisesand takingreasonable
precautions against foreseeable dang&wmseTennant v. Shoppers Food Warehouse Md. Corp.
115 Md. App. 381, 388, 693 A.2d 370, 374 (1997). Howevéusaness invitois not “an
insurer of the safety of his customers while they are on the premises and no poeswainpt
negligence on the part tie ownerarises merely from a showing that an injury was sustamed
his store’ Moulden v. GreenbelEonsumer Sesy, Inc,, 239 Md. 229, 232, 210 A.2d 724, 725
(1965) Thus a business invitor ordinarily has no duty to warn an invitee of an open, obvious,
and present dangef.ennant 115 Md. App. at 389.

To prove that a business invitor breached his dbgyjnvitee musshow ‘hot only that a
dangerous condition existed, but also that the proprietor ‘had actual or constructive knamkledge
it, and that that knowledge was gained in sufficient time to dieeotvner the opportunity to
remove it or to warn the invitee.”"Rehn v. Westfield Am153 Md. App. 586, 593, 837 A.2d
981, 984 (2003) (quotingeene v. Arlan’s Dep't Store of Baltimore, In85 Md. App. 250, 256,

370 A.2d 124, 1281977)). See alsoN. PAGE KEETONET AL., PROSSER ANDKEETON ONTORTS

8 61 (5th ed. 1984) (“The mere existence of a defect or danger is generally iesuffcci



establish liability, unless it is shown to be of such a character or of such duhaidhe jury
may reasonably conclude that due care would have discoveredittigre a showing is made
that a business invitor caused the dangerous condition, flriberdedgeof the condition need
not be shown.SeeRawls v. Hochschild, Kohn & Co207 Md. 113, 119, 113 A.2d 40808
(1955).

Moreover “a plaintiff may recover only those damages that are affirmatively pnaitd
reasonable certainty to have resulted as the natural, proximate and direct effiectasfidus
misconduct.” Jones v. Malinowski299 Md. 257, 269, 473 A.2d 429, 435 (1984). Importantly,
the proximate cause of an injury need not be the sole cause; rather, the plagatifbrige
establish a “reasonable connection” between the defendant’'s negligencaeapthintiff's
injury. Young v. United State§67F. Supp. 2d 554, 561 (D. Md. 2009). In order to establish a
“reasonable connectionthe plaintiff must show that the defendant’s negligent coneas
both: (1) a cause in facand (2) a legally cognizable cause of the plaintiff's inju§ee id.
Warkel v. A&B Contractors, In¢127 Md. App. 128, 159-60, 732 A.2d 333, 349 (1999).

B. Plaintiff's Negligence Claim

Ms. Schneider allegeghat Defendants were negligent in the “proper control,
management, maintenance, supervision, operation, repair, inspection, and géslezaps®y”
of the Display Boat, which resulted nmzardous conditions on the boat, includmngangerous,
defective, slppery, and wet deckand unsafe boarding route. Compl. I Xoecifically, Ms.
Schneider claimghat Defendants(1) failedto provide a safe means for Boat Show attendees to
boad the Display Boat; (2) failedo properly inspect, discover, and remove the hazards
associated with boarding the Display Bog) failed to supervise the Disay Boat while
attendees boardednd (4 failedto give any warning of the dangerous and hazardous condlitions

of which they had actual or constructive nottceattendeesSee id  17-18.



In their Motion, Defendants assert that they are entitled to summary judgmeanséec
Ms. Schneider cannot prove that the actions of either Defendant were a-ifcéars® or a
“legally cognizable” cause of her injurie®efs. Mot. 89. Specifically, Defendants claim that
Ms. Schneider is unable to recall any details about the fall, and thatnm@guous and
inconsistent testimony does not allege a coherent theory of caushtiat. 3-15 Defendants
further claim that Ms. Schneider cannot show that they had actual or comstnatice of the
purportedly dangerous conditions on the Display Boat, and that the evidence conclusively
establishes that Ms. Schneider contributed to and assumed the risk of her ows.iljuat 16—

20. Finally, Defendants argue that, to the extent Ms. Schneider hgedalleat her fall was due
to “slippery” or “wet” conditionsinside the DisplayBoat, her sole expert testifiehly to the
hazardous nature of the Boarding Stautsidethe Display Boat.Id. at 9. Thus, Defendants
contend, without the requisite expert testimony necessary to satistyuttlgn of proof, Ms.
Schneider’s claims cannot survive summary judgménht.

In her Opposition, Ms. Schneidargues that the record as a whole supports a reasonable
inference thatDefendants’ “design and installation of a dangerous method for consumers to
board the [Display] Boat was a causefact of the Plantiff's injuries.” PIl. Opp. 16 Ms.
Schneider further argues thahdisputed facts concerning Defendants’ role in installing and
inspecting the Display Boatemonstrates both actual and construckmewledge of the risks
associated witlthe boarding route, and that a jury should decide whddedendants’ “lax
attitude” toward their customer’s safety was a proximate causkiotifs injuries. Id. at 12,

14. Ms. Schneider also challenges Defendants’ representation of her egparits, pointing
to testimony by her expert that the sitoatias a whole-including the lack of a supporting
handrail on the Display Boat’s stern, the lack of employee supervesnaiefendants’ failure

to warn of the dangers associated with boarding the Display—Buas conducive to Ms.



Schneidess fall. Pl. Op. 7, Exh. E [Ergo. Exp. Assess. Rep] 4 (“The situation . . . that was
present and evident at the [Ed’s Marine] exhibit on the day of Ms. Schneidgdsnthwas a
principal proximate cause of her losing her balance and falling.”). Finally, Mseifler argues
that Defendants’ claims as to contributory negligence and assumption o$khereitypically
decided by juries, and Defendants have “manifestly failed to identify anynredspthis case
should be an exception to this rule.” PIl. Opp. 1.

C. Analysis

For each of Defendantsgrguments discussed below, the Court finds that Ms. Schneider
has presented sufficient evidence for a reasonable jury to conclude that Defereddigently
causedher to slip and fall while boardinthe Display Boat. Thus, Defendaritave failed to
show that there is no genuirssuefor trial, andarethereforenot entitled to judgment as a matter
of law.

i. Causation

According to DefendantdVs. Schneider variablglleges in her Complaint that her fall
was caused by “seyerous and defective” Boarding Stairs, a “smooth and slippery surface,” and
an “urstable cushion,” but then raised, for the first time, the notion of a “wet” substanng duri
her deposition. Defs. Mot. 13. Defendants contend that, in fact, Ms. Schheideable to
recall exactly or how why [sic] she fell,” and that “it is just as possilaettie Percocet she had
taken hours before this incident, her husband calling out to her and distracting her, or simply he
tripping or stumbling on the boat caused her to fald at 9, 15. In Defendants’ view, Ms.
Schneider's ambiguous and inconsistent allegations amount to “[m]ere smagulatd “[are]
not sufficient to withstand a motion for summary judgmend.’at 15.

To survive summary judgment, a plaintiff must introduce specific factudepee to

support its theory of causation, and not rely on mere speculaioostbutter v. Bob Evans

10



Farms, Inc, 2013 WL 4026985, at *7 (D. Md. Aug. 6, 2013)he evidence mustmount to a
“probability, not just a possibility” that the defendant’s negligence caused the plaimifiries.
Miskin v. Baxter Healthcare Cord07 F.Supp.2d 669, 67472 (D. Md. 1999),aff'd, 213 F.3d
632 (4th Cir. 2000).See alsVilhelm v. Sta Traffic Safety Comm, 1230 Md. 91, 103 n.1, 185
A.2d 715, 721 (1962) (internal quotation marks omitted) (“[T]he test of the sufficiency of the
evidence to take the question of causal relationship to the jury is reasonable pyobahiljt

Here,the recordestablisheshat Ms. Schneider’s allegations rise above the level of mere
speculation. Both Ms. Schneider’s husband and son corroborated several key aspects of what
appears to be Ms. Schneider’s predominant theory of causation: that a combination of dangerous
conditions on the Display Boatincluding a slippery surface, the absence of support on the
stern and the lack of supervisiencaused her to fall. Ms. Schneider’s son testified during his
deposition that the siace of the boat felt slippg, and recalled that his mother was stepping
from the surface platform to the deck when bk SeeDefs. Mot.,, Exh. 7 [Tr. of D.
Schneider], pp. 18-19, 20, 25. Although Ms. Schneider’s husband did not witness his wife’s fall,
he remembers her landiref the bottom of the boat.SeeDefs. Mot., Exh. 3 [Tr. of M.
Schneider], pp. 31, 33, 34. This testimony supports the theory that a slippery platform and/or
cushion and the lack of “[any]thing . . . to grab onto” caused Ms. Schneider t&S&dDefs.
Mot., Exh. 2 [Tr. of A. Schneider], p. 37.

Ms. Schneider’'s ergonomics expértther suppos her causation theory, noting not just
the dangers inherent to the Boarding Stairs, but also the lack of “support or stahilia#ip
the stern platform, and e¢habsence of employees to “ensure safe and unencumbered access” to
the boat. Ms. Schneider’s expert conclutles “the situation . . . that was present and evident at
the exhibit . . . was the principal, proximate cause of [Ms. Schneider’s fall].Ogl., Exh. E

[Ergo. Exp. Assess. Rep.], p. 4. Nother proof is required from the Plaintdt this stage of the

11



litigation, and indeed, summary judgment has been defeated on far3ess.e.g.Rybas v.
Riverview Hotel Corp.21 F. Supp. 3d 548, 565 (D. Md. 2014) (denying defendant’s motion for
summary judgment even though “the evidence from which a jury could conclude that we
slippery conditions existed on the dance floor and caused Ms. Rybas’s fall fsoriar
overwhelming. Plaintiffs’ proof is based in large part on testimony from one sa&ine See
also Frostbutter 2013 WL 4026985, at *7 (“Plaintiff has introduced a theory of causation and
supported it with some specific facts. Therefore, summary judgment wilengtanted on the
grounds that Plaintiff's causation evidence is purely speculative.”).

Defendantgrimarily rely on Marchant v. BoddidNoell Enterprises, In¢.344 F. Supp.
2d 495 (W.D. Va. 2004), to support their argument that Ms. Schreidecertainty as to what
caused her toafl warrants summary judgment in their favon Marchant the plaintiff Mr.
Marchant,brought a negligence action against a restaurant for injuries sufferedhetstipped
and fell on the restaurant’s sidewalkSee id.at 496. Mr. Marchantestified during his
deposition that he did not know what caused him to fall, but that he had observed missing
sidewalk tiles and a protruding pipe when he visited the restaurant a weelda&r498. The
court found that the record supported onlgpeculative possibilityhiat the sidewalk defects
caused Mr. Marchantfall, and granted summary judgment to the defend@ee idat 499.

However,Marchantis distinguishable from the case at bar in at least one glaring respect:
although Ms. Schneidanay not be able to recall exactly how or why she fell,dslesrecall the
presence of thelangerous conditions that she alleges caused her to Bsll.contrast,Mr.
Marchant hado recollection of the sidewalk defects prior to his fall, but only diseavthem
after \siting the site a week later. h& differencein probative valuébetween Mr. Marchant’s
postfacto disovery and Ms. Schneider’s prioecollection is what distinguishes a speculative

possibility from a reasonable probability of causation. While this Court takes afote

12



Defendants’ contention that Ms. Schneider’'s reference to a “wet” substancdajpess her
Complaint, in this case, the sufficiency of Ms. Schneider’'s evidence does notdmnte
presence or absence of this particulat.faks discussed above, it is enough that Ms. Schneider
alleges that the surface of the Display Boat was slippery; whether threnstirface was actually
wet is a question of fact for the jury.

That Defendantsan offer an alternative theooy causation only demonstratenat there
is a genuine dispute over what, as a matter of fact, caused Ms. Schneider to slip ahlefal
factual questions that underlie this dispui@as Ms. Schneider on the stairs or on the platform
when she fell? Was thaeurface of the boat slippery, and if so, was that due to the presence of
liquid? Did the fact that Ms. Schider took a Percocet at 4:00 AM affect her coordination and
balance?-are preciselythe kinds of questionsntruséd to the jury to resolve in negkence
cases See, e.gMaans v. Giant of Maryland_LC, 161 Md. App. 620, 62280, 871 A.2d 627,
632 (2005) (finding that, despite the existence of an alternative explanation paittief's fall,
a factfinder was entitled to find that the allegedise, rather than the alternative proffered by
the defendant, was the reasontfue plaintiff's slip and fall). See also Rybag1 F. Supp. 3d at
565 (noting that, while plaintiff conceded that she was “[n]ot exactly” sure wéuaged her fall,
“It is the province of the factinder to resolve gnuine disputes as to causatjon

In sum, Ms. Schneider has produced enough evidence for a reasonable jurglideco
that her fall was causeday the presence of dangerous conditions aboard the Display Boat, and
Defendants have not made a sufficient showing for this Court to rule that, aeaahktw, Ms.

Schneider did not slip arfdll as a direct result dbefendants’ negligence.

13



ii. Knowledgeof Dangerous Conditions

Defendants argue that, even if Ms. Schneider fell on a slippery or wet suhfadgssnot
offered anyproof that theyhadactual or constructivinowledgeof the hazardous conditisri
The Court is not persuaded that summary judgment in Defendants’ favor iste@rased on a
lack of evidence of knowledge. For onteisiundisputed that Ed’s Marine installed the Display
Boat and inspected it “prior to the [Boat Showsshrt on each day.’Pl. Opp. 8 Exh. D [Ed’s
Marine’s Resp. to Pl.’s Interrog. No].9Ms. Schneider also claims that NMMA was responsible
for further inspecting and certifying each exhibit, and Defendants do not eligpstfactual
averment.SeePl. Opp. 12. Tis is sufficient evidence for a reamble jury to conclude that, at
some point during the installation, inspecti@md certification procesd)efendants created,
became aware, or should have become aware, of the dangers associated witty toardi
Display Boat.

This result is consistentith the Fourth Circuit's approach Konka v. WalMart Stores,
Inc., 133 F.3d 915 (Table), 1998 WL 24378, at *1 (4th Cir. 1998) (unpublished per curiam
opinion) In Konka the plaintiff Ms. Konka filed suit after falling in the covered patio area just
outsideof a WalMart store. Id. Despite heavy rain, the doosthe patio area were open, and
Ms. Konka'’s husband observed that the tile floor was “shiny and wdt.at *4. Ms. Konka
later stated that after she fether clothes got wet from being on the floor,” and that “an
unidentified WalMart employee came over to see if she was injured and allegedly told fier] th

the floor ‘should have been mopped.ltl. The Fourth Circuifound that “sufficient evidence

% According to DfendantsMs. Schneider’s lack of proof as to knowledggnnotestablish“legally cognizable”
causation. However, kmdedge is not an element of the proximate cause inquiry; rather, cokrte/fasther the
actual harm to a litigant falls within a genefigld of danger that the actor should have anticipated or expected.”
Pittway Corp. v. Collins409 Md. 218, 245, 973 A.2d 771, 787 (200Bkfendants do not address the foreseeability
of risks associated with the dangerous conditions aboard the DBpédyn their Motion, and thus they hawee
facto failed to make the required showing that there is no genuine disputetesitsue of “legally cognizable”
causation.Defendants’ arguments as to actual and constructive knowledge, shely ase, arenore appropriately
directed to the question of breach.

14



was presented for a jury to have reasonably concluded either that the wet sipbheeals there

by WalMart because rain water blew in through the open door, or that some employee did have
a special duty to observe the area and lwéic hazards.”Konka 1998 WL 24378,at *4. The

court also found that, in the alternative, a reasonable jury could have conttiat&dalMart

was “on constructive notice of the wet and hazardous condition,” given that @oyess who

were responsilkel for maintaining that area should have been awardtthats raining heavily
outside,and that the door to the patio was opéh. Thus, because a reasonable jury could have
found “that [WatMart] either created the dangerous condition or had constructive knowledge of
it,” the Fourth Circuit affirmed the trial court’s decisiatenying Wal-Mart’s motions for
judgment as a matter of lavid.

In the end, a reasonable jury may well find that the record does not sugport
Schneider’s claim thdbefendand had actual knowledge of the dangerous conditions aboard the
Display Boat, whether or not those conditions included a “wet” substance on the bdats.s
A reasonable jury may also find that the conditions, such as they were, did not lpegist
enough to charge Defendants with constructive knowleddgverthelessthese determinations
turn on disputed facts concerning hrecisenature of the conditions aboard the boat, the scope
of Defendants’ knowledge about those conditions, and the reasonableness of their conduct in
permitting the conditions to exist without warning. It would be improper for thistQour
supplant the role of the jury in resolving these disput8se Konkal998 WL 24378, at *3
(“Whether [the defendant] was resmble in failing to discover a hazardous condition is a
qguestion of fact, which requires a consideration of the nature of the condition, its foleseea
consequences, the means and opportunities of discovering it, the diligence required to discove
and carect it, and the foresight which a person of ordinary prudence would have exercised unde

similar circumstances.”).
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iii. Affirmative Defenses

Finally, Defendants argue that they are entitled to summary judgmentioaftinmative
defenses of contributgp negligence and assumption of risk, based on evidence that Ms.
Schneider(1) failed to use due care to avoid dangers that she knew existed by vinigabr
experienceand (2) voluntarily encountered known dangers that were open and latidie
time of the incident. HoweveMaryland courts typically resenguiestions regardingffirmative
defenses for the jurySee, e.gKasten Construction Co. v. Evar&0 Md. 536, 541, 273.2d
90, 93 (1971) (“Contributory negligence, like assumptions¥, is ordinarily a question for the
jury.”). For the court tdind for the defendanbn a defense of contributory negligences th
plaintiff's action ‘must be distinct, prominent and decisive, and one about which reasonable
minds would not diffein dechring it to be [contributory] negligence Miller v. Mullenix, 227
Md. 229, 232, 176 A.2d 203, 204 (19613imilarly for assumption of riskthe issue is for the
court “when it is clear that a person of normal intelligence in the position ofldahmifp must
have understood the dangeiSchroyer v. McNeaB23 Md. 275, 28384, 592 A.2d 1119, 1123
(1991).

Here the viability of Defendants’ theories depends on the existencertdin material
factsnot yetresolved or adducediFor example, Defendants argue that, because Ms. Schneider
observed snow flurries before entering the Convention Céfagmy reasonable person would
know or should know of the possibility of wet conditions,” aimdthe exercise of ordinary care
for hersafety, “would . . . take the proper precautions to observe where [she was] stepping.”
Defs. Mot. 19. Butwhat a reasonable person wouldsbiouldknow, and the extent to which
Ms. Schneider’s conducbnformed tahat expectatiorwould likely requireadditional factsas
well asa chain of inferences leading to the concludiuat it wasMs. Schneiderrather than

Defendantswho failed to exercise ordinary care in not anticipating and guarding aggpst gl
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conditions. Accordingly, “[w]here there is a conflict of evidence as to material facts relied on to
establish contributory negligence, omore than one inference may be reasonably drawn
therefrom, the question should be submitted to the juRelser v. Abramsqr264 Md. 372, 378,

286 A.2d91, 93 (1972). Seealso EaglePicher Indus., Inc. v. Balbp826 Md. 179, 220, 604
A.2d 445, 46465 (1992) (“Usually inquiries into the reasonableness of conduct are the province
of the jury rather than of the court.”)

As for Defendants’assumption of riskddense many of the same disputed facts are at
issue. For instance, whether or not the “slippery” surface of the Display Bediopen and
obvious”may very well depend on whether the surfaeas, in fact, wet-a fact which has not
been firmly establishedMoreover, the record is inconclusive as to whether Ms. Schneider was
actually aware that the surface was slippery before she fell, and the questibetbénshe
shouldhave been awargnges, again, on a determination of whether the conditions aliward t
Display Boat presented an “unreasonable risk” of injury. This Gaumot conlusivelyanswer
that question based on tiarrent recordand Ms. Schneider is entitled to have a jury weigh
testimony on these mattersSee Schroyei323 Md. at 283“The testof whether the plaintiff
knows of, and appreciates, the risk involved in a particular situation is an objectiveatne a
ordinarily is a question to be resolved by the juryAccordingly, grantingsumnary judgment
to Defendants would be imprep
IV. Conclusion

For the reasons set forth above, Defendants’ MotiorStonmary Jdgment [ECF No.

24] is denied.A separate Order follows.

Dated: July 17, 2015
/sl
Stephanie A. Gallagher
United Statedagistrate Judge
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