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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

FANCY CATS RESCUE *
TEAM, INC., etal,

Plaintiffs

V. CIVIL NO. JKB-14-1073
CHARLOTTE CRENSON, et al,

Defendants

MEMORANDUM

Denise Arnot (“Arnot”) brought this suit agat Charlotte Crenson (“Crenson”) alleging
retaliation in violation of Arnds right to free speech under the@st Amendment of the United
States Constitution and under Article 40 of Mamgls Declaration of Rights. Arnot later
amended her complaint to add a new Plaintiff, Fancy Cats Rescue Team, Inc. (“FCRT,” and
collectively with Arnot, “Plaintiffs”)> (ECF No. 8.) Now pending fzee the Court is Crenson’s
motion for summary judgment (B No. 14), Plaintiffs’ motiorto strike (ECFNo. 15), and
Plaintiffs’ motion for leave to file a supplementé#fidavit, (ECF No. 23). The issues have been
briefed?> and no hearing is required, Local Rul®5.6. For the reasons explained below,
Crenson’s motion for summary juchgnt will be DENIED, Plaintiffs’ motion to strike will be

DENIED, and Plaintiffs’ motion for leave tid a supplemental affidavit will be DENIED.

! Plaintiffs have since amended theimplaint a second time, adding new claims and a new defendant. (ECF No.
27.) This memorandum and order addresses only those parties and claims included in Plaintiffs’ first amended
complaint. SeeECF No. 8.)

2 The motion for summary judgment was briefed in ECF Nos. 14, 19, and 21; the motion to strike was briefed in
ECF Nos. 15 and 16; the motion to file a supplemental affidavit was briefed in ECF Nos. 23, 24, and 25.
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A.  BACKGROUND®

FCRT is a Virginia-based animal rescweganization that sees the Washington
metropolitan area, and Arnot is an FCRT voluntde€RT’s mission is to save cats from harm,
in part by rescuing cats from aramcontrol facilities that & known to have high euthanasia
rates. FCRT identified Baltimore County’s amincontrol agency (“Animal Control”) as a
regional facility with unusually high euthanasates. Through Arnot, FCRT initiated a rescue
partnership with Animal Control in May 2013 wfeby volunteer drivers would transport cats
from Animal Control to FCRT. FCRT would then place thesescued animals into foster
homes. Unfortunately, FCRT’s giaership with Animal Control deriorated within weeks of its
inception.

On June 2, 2013, Arnot e-mailed Animal Qahtto complain that multiple cats had
arrived sick at FCRT, ansbme cats later died.S¢eECF No. 8-1.) In relevant part, the e-mail
states that “[florcat [sic] lovers to watch Kkittens die and see such sick moms is
extremelydisheartening [sic]. At Fancy CaRescue Team, we've been in the rescue
businesslong [sic] enough to recognize that eats’ing en masse in such poor condition is
areflection [sic] of the shelteirom where they've come.” Id. at 2.) Arnot's e-mail then
suggested specific improvements that Animal @drdould implement t@address Arnot’s stated
concerns. Arnot closed her e-mail by explainihgt “[florrescue [sic]groups to partner with
[Animal Control], we need assurances that thaltehisgoing [sic] to address the issues that are
causing cats to get so sick andgie]. It has to be a teanifert. We cannot carry the burden

alone.” (d. at 3.)

% For the purposes of Crenson’s motion for summary judgrtiemtCourt here recounts the facts in the light most
favorable to Plaintiffs, the opposing parti€see Scott v. Harrj$50 U.S. 372, 378 (2007ko v. Shreveb35 F.3d
225, 230 (4th Cir. 2008).



Within hours, Arnot received a response fronergdon, the Director of Animal Control.
Crenson first apologized for Arnot’s “unfortunaggperience,” but went on to remove FCRT
from Animal Control’'s “rescue partner list.” €@rson explained that she was “more comfortable
working with partners who are able to esgl their rescue candidates in personld. at 1.)
Animal Control has since revisited its decisiotdominate FCRT as a rescue partner on multiple
occasions. §eeECF No. 19 at 10-12.) Ultimately, hewer, Crenson’s decision on June 2
serves as the basis for this lawsuit.

On July 24, before any discovery hadgbe, Crenson filed both her answer to the
amended complaint (ECF No. 13) as well asitiseant motion for summary judgment, (ECF No.
14). Plaintiffs have since filed a motion to strikadence from Crenson’s affidavit in support of
her motion for summary judgment (ECF No. 18§ well as a motion for leave to file a
supplemental Rule 56(d) affidavit, (ECF No. 23).

B. CRENSON'’S MOTION FOR SUMMARY JUDGMENT (ECF No. 14)

Crenson raises four distinct argumenthér motion for summary judgment: First, that
Plaintiffs lack standing; second, that there iggeauine issue of material fact, and that Crenson
did not unlawfully retaliate in violation of thg.S. Constitution or Mgland’s Declaration of
Rights; third, that Crenson is entitled to quatifienmunity; and finally, tat Plaintiffs’ claim for
punitive damages should be dismissé&tie Court addresses each argument.

1. Legal Standard

“The court shall grant summary judgmenthe movant shows that there is no genuine
dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a),Celotex Corp. v. Catrett477 U.S. 317, 322 (1986) (citing predecessor to

current Rule 56(a)). The burden is on theving party to demonstrate the absence of any



genuine dispute of material faciAdickes v. S.H. Kress & Ca398 U.S. 144, 157 (1970). If
sufficient evidence exists forraasonable jury to render a vietdn favor of the party opposing
the motion, then a genuine dispute of matedat fs presented and summary judgment should be
denied. See Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986). However, the “mere
existence of a scintilla of evidea in support of the [opposing padyposition” is insufficient to
defeat a motion for summary judgmend. at 252. The facts themselves, and the inferences to
be drawn from the underlying factsust be viewed in the liglmost favorable to the opposing
party, Scott v. Harris 550 U.S. 372, 378 (2007)ko v. Shreve535 F.3d 225, 230 (4th Cir.
2008), who may not rest upon the mere allegatiorenials of his pleadg but instead must, by
affidavit or other evidentiary showing, set ougsiic facts showing a genuine dispute for trial,
Fed. R. Civ. P. 56(c)(1). Supporting and oppgsaffidavits are to be made on personal
knowledge, contain such facts as would be adbiessn evidence, and show affirmatively the
competence of the affiant to testify to the mattgated in the affidét. Rule 56(c)(4).

Pursuant to Fed. R. Civ. P. 56(d), a ¢ooay allow a nonmoving party additional time to
take discovery if the nonmovant “shows by affidar declaration that, fospecified reasons, it
cannot present facts essential to justify its opfjwss” Fed. R. Civ. P. 56(d). In particular,
where the nonmovant has not been afforded@ortunity to take discovery, Rule 56(d) “is
designed to safeguard against a prematuramprovident grant of summary judgment.”
Pasternak v. Lear PetrolExploration, Inc, 790 F.2d 828, 833 (10th Cir. 1986&ee also
Harrods Ltd. v. Sixty Internet Domain Name302 F.3d 214, 246-47 (4th Cir. 2002)
(“[SJummary judgment prior to discovery can betjalarly inappropriatevhen a case involves

complex factual questions about intent and motive.”).



2. Plaintiffs’ Standing to Sue

A plaintiff's standing to sue in federal céus “an integral component of the case or
controversy requirement” of Article llIMiller v. Brown 462 F.3d 312, 316 (4th Cir. 2006). To
have Article 11l standing, “[t]he plaintiff must ka suffered or be imminently threatened with a
concrete and particularized ‘injury fact’ that is fairly traceable to the challenged action of the
defendant and likely to be redredsley a favorable judicial decisionl’exmark Int’l, Inc. v.
Static Control Components, Ind.34 S.Ct. 1377, 1386, (2014).

Arnot and FCRT both have standing to su¢hi@ instant action. Crenson contends that
Plaintiffs’ allegedly lost “prilege of ‘rescuing’ animals frora county shelter” does not qualify
as an injury in fact. Crenson incorrectly frani8aintiffs’ alleged injury, however. Plaintiffs
assert that their freedom of speech was unlawfutijated when Crenson rescinded Plaintiffs’
privilege of rescuing catsn retaliation for Arnot’s protected speech. The distinction is subtle,
but crucial. In the alternative, Crenson argined Plaintiffs have faed nothing more thande
minimisinjury. Crenson does not cite, and the CGalares not find, any law that requires more
than ade minimisinjury to support Article Ill standing. Regardless, the Court finds that
Plaintiffs have alleged the violatiarf a constitutional right, as discussafta Section B.3— far
more than @e minimisnjury.

Thus, Plaintiffs have stamtj to sue in federal court.

3. The Merits of Plaintiffs’ Retaliation Claims

Plaintiffs assert retaliagn claims under the First Amendment of the U.S. Constitution
and under Article 40 of MarylandBeclaration of Rights. Thegits asserted ngebe analyzed
similarly under federal and Maryland lavsee Peroutka v. Stren§95 A.2d 1287, 1291 (Md.

Ct. Spec. App. 1997).



A viable claim for First Arendment retaliatiorby a public official includes three
elements: (1) the plaintiff engaged in acivjprotected under the ist Amendment; (2) the
defendant’s alleged retaliatory action adversely affected the plaintiff's First Amendment activity;
and (3) a causal relationship exists between the plaintiff's First Amendment activity and the
defendant’s retaliatory actionSee Suarez Corp. Indus. v. McGr&02 F.3d 676, 685-86 (4th
Cir. 2000).

Crenson concedes Element #1: Plaintiffs engaged in activity protected under the First
Amendment when Arnot complained about tleaditions at Animal Combl’s facility. (ECF
No. 14-1 at 14.) Crenson contentiswever, that she intitled to summarjudgment because
no reasonable jury could find that Plaintifftdaims succeed on Element #2—the “adverse act”
requirement—or Element #3—the “cation” requirement. Crenson has failed to meet her
burden on this early dispositive motion, and tleei€ finds that summary judgment is premature
because Plaintiffs have not yet been afforded an opportunity for discoS8egfed. R. Civ. P.
56(d).

“A retaliation claim under 42 U.S.C. 8983 must establish that the government
responded to the plaintiff's constitutionally proesttactivity with conduct or speech that would
chill or adversely affedtis protected activity.”Balt. Sun Co. v. Ehrlichrd37 F.3d 410, 416 (4th
Cir. 2006). This determination is an objective arne, “whether a simildy situated person of
‘ordinary firmness’ reasonably would be chilldy the government conduct in light of the
circumstances presented in the particular cakk.”

A reasonable jury could find that Crenson committed an adverse act—within the meaning
of Element #2—when she terminated Plaintiffgrtnership with Animal Control. Crenson

raises two challenges to this finding: (1) ttret First Amendment categorically does not protect



any person’s right to rescuetsaand (2) that alternativelynd more specifically, a similarly
situated person of ordinary firmnesswid not be chilled by Crenson’s act.

Crenson first conflates the standard for a procedural due process claim and a first
amendment retaliation claim when she argues that Plaintiffs have no sufficient “claim of
entitlement” to rescue cats. (ECF No. 21 asée also idat 7-8 (citing caselaw pertaining to
procedural due process claims)Plaintiffs’ First Amendment retaliation claim is “[u]nlike a
procedural due process claim, for which oneuld need to decide whether [Plaintiffs] had a
‘protected property interest’ ” in thgpartnership with Animal ControlMosely v. Bd. Of Educ.

434 F.3d 527, 534 (7th Cir. 200&ge also ACLU v. Wicomico Cnty., M899 F.2d 780, 786
n.6 (4th Cir. 1993) (An adverse act need not depa plaintiff of a constitutional right because
“[s]Juch a rule would make a cause of action retaliation wholly redund# of the protections
provided by the Constitution itsélf. Instead, a First Amendmerdtaliation claim asks simply
whether a state actor has deprived a pféiot a “valuable government benefit. DiMeglio v.
Haines 45 F.3d 790, 806 (4th Cir. 1995). The Supmebourt “has made clear that even though
a person has no ‘right’ to a valuable governmgarefit and even though the government may
deny him the benefit for any number of reasons, there are some reasons upon which the
government may not rely. It manot deny a benefit to a person a basis that infringes his
constitutionally protected interests—espé#ygjahis interest in freedom of speech.Perry v.
Sindermann408 U.S. 593, 597 (1972).

Crenson then mischaracterizes the valuajdeernment benefit atssue. It is not
Plaintiffs’ right to rescue cats that qualifiesasgaluable government benefit, but more broadly
Plaintiffs’ opportunity to serveas a volunteer or pamr with a government organization. In

Goldstein v. Chestnut &je Volunteer Fire Co.the Fourth Circuit Hd that status as a



government volunteer constitutes a valuable gawent benefit, explaining that it “makes no
difference that Goldstein wasvalunteerfireman; he has been stripped of the powers, rights, and
obligations heaped upon mearb of Chestnut Ridge.'Goldstein v. Chestnut Ridge Volunteer
Fire Co, 218 F.3d 337, 356 (4th Cir. 2000) (findingathGoldstein, a volunteer fireman, had
been adversely affected when he was suspgkade later terminated from the volunteer fire
department)see also Hyland v. Wonde®72 F.2d 1129, 1135-36 (9th Cir. 1992) (listing the
many benefits associated with volunteer workNonetheless, while Plaintiffs’ status as
something akin to government volunteers does baot their retaltion claims categorically,
Plaintiffs must still satisfy albf the requirements of Element #2.

The key inquiry on Element #2 is “whetharsimilarly situated person of ‘ordinary
firmness’ reasonably would be chilled by the goweent conduct in light of the circumstances
presented in the particular caséBalt. Sun 437 F.3d at 416. “Determing whether a plaintiff's
First Amendment rights were advelg affected by retaliatory conduis a fact itensive inquiry
that focuses on the status of the speaker, thesstétthe retaliator, the relationship between the
speaker and the retaliator, and théure of the retaliatory acts.Suarez 202 F.3d at 686. The
parties have raised myriad factual disputes on this issue, and therefore summary judgment is
premature and improvident at this early stagktigation before any discovery has taken place.

At first blush, Plaintiffs appear to show that Crenson committed an adverse act by
terminating Plaintiffs’ relatiortsp with Animal Control. Tl Fourth Circuit has catalogued
examples of acts that qualify as “adverse” urigiement #2: dismissal, refusals to rehire, and
decisions relating to promotiotransfer, recall, and hiringSee id. DiMeglio, 45 F.3d at 806.
The Suarezcourt also distinguished those acts thahdbsatisfy Element #2, such as “criticism,

false accusations, or verbal reprimandsSuarez 202 F.3d at 686. Crenson’s decision to



“discontinue working with” Plaintiffs appears tall safely into the former category—an adverse
act?

That said, it remains unclear whether Riffis’ organization wa truly barred from
working with Animal Control. Within ten ¢& after Crenson setite challenged June 2013 e-
mail, she offered to consider reiaghg Plaintiffs as a rescue pantmpeovided that Plaintiffs first
signed a rescue agreement. (ECF No. 19-8 fPephaps even more significant, Arnot admits
that “[s]ince being banned, we Ve assisted in rescuing safrom [Animal Control] in
conjunction with other rescues.1d( 3.) These facts introduce pivotal questions, such as: How
did Crenson communicate her ofterreinstate FCRT to the Plaintiffs? Why did Plaintiffs not
accept this offer? Under what circumstances @aniffs continue to rescue cats from Animal
Control, and why does this angement fail to resolve the instant conflict? Discovery is
necessary to determine the extent to which tfeests would impact whetlhe similarly situated
person of “ordinary firmness” reasably would be chilled by Creon’s conduct. On the record,
the Court is dubious that Plaintiffs havedéed suffered an adverse act under Element #2,
particularly when Arnot concedes thaestontinued to work with Animal Contrafter Crenson
sent the June 2013 e-mail. Stilhe Court is not preged to make such a determination as a
matter of law without proper discovery.

The Court finds similar need for discoveoyn Element #3, the causation requirement.

“[T]he causation requiremeis rigorous; it is not enough thtite protected gpression played a

* Crenson argues that Plaintiffs merely sufferedeaminimisinjury for “being temporarily removed from the
approved rescue list.” (ECF No. 14-1 at 16.) Crenson relies primarfCbi), 999 F.2d 780, which stands for the
proposition that a state actor’s withdrawal of a speciadrmorodation “is not sufficiently adverse . . . to constitute
retaliation” under the First Amendmentd. at 785. The Court notes that PRliffs would have a relatively weak

case had Crenson merely removed a special accommod&imorexample, this case would be markedly different
had Crenson required Plaintiffs to visit the shelter petlobafore rescuing cats raththan allowing the use of
volunteer drivers, or had Crenson required that Plaintiffs “provide their contact information and prppesteor
authorization,” (ECF No. 14-1 at 16). But that is not¢hse before the Court. The allegation here is that Crenson
terminatedthe relationship between Plaintiffs and Animal Control, a significant act that strengthens Plaintiffs’ case
compared to the hypothetical rembgéa mere special accommodation.
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role or was a motivating factor in the retaliaticlgimant must show th&but for’ the protected
expression the [government offa] would not have taken the alleged retaliatory actiorobey

v. Jones 706 F.3d 379, 390 (4th Cir. 2013) (alterationsoriginal) (internal quotation marks
omitted). Plaintiffs have identified many, seagly conflicting, explanations that Crenson has
offered to justify her decision terminagj Plaintiffs as rescue partnersSe€ECF No. 19 at 10-

12.) While the causation requiremas rigorous, these competing narratives present a genuine
dispute of material fact.

For these reasons, summary judgment is prematThis finding is especially warranted
given Plaintiffs’ inclusion of an affidavit purant to Fed. R. Civ. P. 56(d), which requests
additional time for discovery before asgdositive judgment. (ECF No. 19-7.)

4. Qualified Immunity

Qualified immunity provides immunity from #unot merely a defense to liability.
Pearson v. Callaharb55 U.S. 223, 237 (2009). Consequentdgplution of this issue should be
made “ ‘at the earliest possibktage in litigation.” ” Id. at 232 (citation omitted). Qualified
immunity turns on two inquiries: (1) “whetheretifacts that a plaintiff has alleged . . . or
shown . . . make out a violation afconstitutional right,” and (2) “whether the right at issue was
‘clearly established’ at the tin@f defendant’s alleged misconductld. A defendant is entitled
to qualified immunity “unless the official’s aduct violated a clearly established constitutional
right.” Id.

The Court first finds that Plaintiffs have ajkd the violation of @onstitutional right for
the reasons stated abowipra Section B.3: the right to exgse constitutionally protected

speech, free of a state actor’s retaliatory adverse act.

10



Further, the Court finds that the allegedliolated constitutional right was clearly
established at the time Crenson terminateel mblationship between d&htiffs and Animal
Control, in June 2013. “[W]hether an officiptotected by qualifiedmmunity may be held
personally liable for an alleggdunlawful official action genefly turns on the ‘objective legal
reasonableness’ of the action, assessed in light of the legal rules that were ‘clearly established’ at
the time it was taken.’Anderson v. Creightq83 U.S. 635, 639 (1987) (citations omitted). To
be “clearly established,”[tjhe contours of the right must [sfficiently clear that a reasonable
official would understand that what he is doing violates that right. This is not to say that an
official action is protected byjualified immunity unless the very action in gquestion has
previously been held unlawful, but it is ®ay that in the light of pre-existing law the
unlawfulness must be apparentd. at 640 (citations omitted). €hright claimed by a plaintiff
to have been violated “must befined at the approptelevel of specificity before a court can
determine if it was clearly establishedilson v. Layng526 U.S. 603, 615 (1999).

For over a decade, it has been clearly established in the Fourth Circuit that dismissal from
one’s job, “failure to rehire, a denial of protitm, or a denial of a transfer, may constitute a
deprivation of a valuablgovernment benefit."DiMeglio v. Haines 45 F.3d 790, 806 (4th Cir.
1995). It has also been clearly established tran#fs’ status as something akin to government
volunteers makes no difference in our analy§i®ldstein v. Chestnut Ridge Volunteer Fire,Co.

218 F.3d 337, 356 (4th Cir. 2000). With these precedents in mind, in June 2013 it was apparent
that Crenson’s alleged acts were unlawfuthe light of pre-existing law.See Andersqri83

U.S. at 639.
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Plaintiffs have alleged that Crenson wat@d a constitutional right that was clearly
established in 2013, when the gkelly unlawful act was committedSeePearson 555 U.S. at
232. Thus, Crenson is not eletd to qualified immunity,

5. Punitive Damages

The Supreme Court has long held that “a jury may be permitted to assess punitive
damages in an action under 8§ 1983 when thendef#’s conduct is shown to be motivated by
evil motive or intent, or when it involves rdeks or callous indifference to the federally
protected rights of others.”Smith v. Wade461 U.S. 30, 56 (1983).Under Maryland law,
“punitive damages may only be amwled on the basis of tortiogenduct which is particularly
heinous, egregious and reprehensible,” ang aviten established “by clear and convincing
evidence.”Montgomery Ward v. Wilsp664 A.2d 916, 932 (Md. 1995).

At present, the Court finds little evidente suggest that Crenson acted with reckless
indifference, let alone malice That said, Crenson seeks terdiss Plaintiffs’ claim for punitive
damages at too early a stage. Plaintiffs neqdiscovery to thoroughlgievelop their allegation
that Crenson acted with reckless indifferencenatice. Thus far, Platiffs have implied that
Crenson had a bad motive sufficient to surwivis motion, as evidenced by Animal Control’s
shifting explanations for terminating Plaiifgi relationship with Animal Control. SeeECF No.

19 at 10-12.) Doubtful as the Court is, summjadgment would be inappropriate at this early

point.

® To support Plaintiffs’ claim for punitive damages, Plaintiffs rely primarily on statements made by ABeat. (
ECF No. 19 at 37-38 (stating that afteceiving Crenson’s e-mail terminatingafitiffs as rescue partners, Arnot
was “shocked” and felt as though she badn hit “right where it hurt”).) Athis case progresses, Plaintiffs cannot
rely exclusively on Arnot’s own reaction agidence of Crensos’subjective motive.
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In sum, discovery should illuminate the strengths and weaknesses in each party’s case.

Thus, Crenson’s motion for summary judgment will be denied as premature.
C. PLAINTIFFS’ MOTION TO STRIKE (ECF No. 15)

Plaintiffs filed a motion to strike portiored Crenson’s affidavit irsupport of Crenson’s
motion for summary judgment. (ECF No. 15Qrenson has sinceitwdrawn some of the
evidence that Plaintiffs challenged: Facebook posts and photos submitted as ECF N&det-4. (
ECF No. 16 at 1 n.1.) The Court has consid&iathtiffs’ remaining objections and found them
to be moot. The Court ruled on this motion for summary judgment without relying on the
challenged portions of Crenson’s affidavit. ThBR&intiffs’ motion to sike will be denied.

D. PLAINTIFFS’ MOTION FOR LEA VE TO FILE SUPPLEMENTAL
AFFIDAVIT (ECF No. 23)

Plaintiffs seek leave to file a supplem@nRule 56(d) affidavit. (ECF No. 23.)
Plaintiffs’ motion is now moot because the QGowill be denying Crenson’s motion for summary
judgment. Thus, Plaintiffs’ maih for leave will be denied.

E. CONCLUSION

Accordingly, an order shall issue DENYIN@efendant’s motion for summary judgment

(ECF No. 14), DENYING Plaintiffs’ motion to ske (ECF No. 15), and DENYING Plaintiffs’

motion for leave to file a supplemtal affidavit, (ECF No. 23).

DATED this 21st day of January, 2015.

BY THE COURT:

<
JAmes K. Bredar
UnitedState<District Judge

13



