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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
STEPHANIE A. GALLAGHER BALTIMORE, MARYLAND 21201
UNITED STATES MAGISTRATE JUDGE (410) 962-7780

Fax (410) 962-1812

October 30, 2015

LETTER TO COUNSEL

RE: Summit DNA, LLC v. Proove Biosciences, Inc.
Civil Case No. WDQ-14-1329

Dear Counsel:

Pending before the Court is Defendant, CountercRiamtiff, and ThirdParty Plaintiff
Proove Biosciences, Inc.(6Proove”),and Defendant Brian Meshkin($Meshkin”) Emergency
Motion to Quash Subpoena, or, in the Alternative, for Protective Order or Stay of eposit
Proove’s brmer employeeBruce Gardner See [ECF No. 47]. Following Judge Quarles’s
referral of this case to me for resolution of thstion, see Fed. R. Civ. P. 72(a), | reviewed
Proove’s and Meshkin’s motion, and Plaintiff and Countercl@efendant Summit DNA,
LLC’s (“Summit”) and ThirdParty Defendant George Powell's (“Powell”) Opposition thereto.
See [ECF No. 51]. | convened a conference call with counsel for all parties tobh& @0, 2015,
during which counsel clarified their arguments with respect to the instamdrmorhis letter
memorializes the findings of that phone call. For the reasons discussed hereinsRandve
Meshkin's (hereinafter, “Proove’notion will be DENIED.

l. Background

Proove’s motion arises from a notice of deposition received by their counsel on October
14, 2015. The notice informed counsel for Prodkiat Summit and Powell(hereinafter
“‘Summit”) intended to depose Bruce Gardner, Proove’s former Vice President of Sales and
Marketing, on November 2, 20155ce Defs.” Mot. to Quash 5id. at Ex. A, B; PlL’s Opp. to
Defs.” Mot. to Quash Ex. 1. Mr. Gardner’'s employment with Proove terminated apptekim
one month ago, and Mr. Gardner is not a party to this case. Defs.” Mot. to Quasspite
having had notice of Mr. Gardner’s deposition, and ofcin@ents of thesubpoena ordering it,
for over two weeks, Proove waited until the evening of Octobele&8,than two business days
before the deposition is to take place, to file an emergency motion to quash the subpoeaa o
protective order and stay of the deposition. Proove argues that the subpoena ordering Mr.
Gardner toappear at theleposition in California should be quashed on the basishhaing
only been signed by Mr. Philip Toutopro hac vice counsel for Summit and Powelhe
subpoenavas defective under this Court’s Local Rule 101.1. Alternatively, Proove argues that
this Court shouldissue a separate protective order specifically related to Mr. Gardner’'s
subpoena, and should stay his deposition.
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[. Discussion

Proove first argues that Mr. Gardner’s subpoena should be quashed because d. Tout
who appeargro hac vice in this case, was the only signatory to the subpoena. This is improper,
Proove asserts, because Local Rule 101.1(b)(i) mandates that parties regregeabunsel
appearingro hac vice must also be “represented by an attorney who has been formallyeatimi
to the Bar of this Courivho shall sign all documents and . . . be present at any court
proceedings.” Loc. R. 101.1(b)(i) (D. Md. 2014emphasis added). Proove contends that Mr.
Gardneis subpoena is a “document” for the purposes of Local Ruledt@l that, therefore, the
subpoena being signed solely by Mr. Touton, and not, additionally, by local counsels rihiede
subpoena defective as a matter of “black letter laWéfs.” Mot. to Quash 3. In opposition,
Summit argues that Proove has no standing to contest Mr. Touton’s signature on the subpoena,
since a partynay onlychallenge a subpoena issued to a third party if the original party can show
a “personal right or privilege in the information sought by the subpoena,” which Suss@itsa
that Roove cannot.U.S v. Idema, 118 Fed. App’x 740, 744 (4th Cir. 2005). In the alternative,
Summit argues that it believes in good faith that “it is not clear that the referencetésnthe
“documents” in [Local Rule 101.1(b)(i)] was intended to applyhicdtparty subpoenasbut,
rather, that the term only covers those documents that are filed with the CoartOB. 4.

Neither this Court nor the Fourth Circuit have determined whether the “dogimeted
in Local Rule 101.1(b)(i) refer only to documents filed with the Court, or whether that R
encompasses all documents in a gigase. | decline to parse the definition in this case because
of the urgent need for resolution of the pending motion. | further decline to quash Mr. Gardner’
stbpoena on technical grounds. While a motion to quash is not a dispositive motion, the Fourth
Circuit has made clear its policy to favor the resolution of cases “on theirsnrestead of
disposing of them on technicalitiesSciolino v. Citv of Newport News, Va., 480 F.3d 642, 651
(4th Cir. 2007). As such, Proove’s technical basis for quashing Mr. Gardner’s subpoena is not
salient.

Proove next argues that, even if the Court refuses to grant its motion to quash, Mr.
Gardner's deposition should be neathe subject of a separate protective order, and briefly
stayed. Defs.” Mot. to Quash 6. According to Proove, the stipulatéective order already in
placedoes not cover Mr. Gardner’s deposition because Mr. Gardner is “neither a party to that
protedive order nor any other protective ordend. at 5. This argument, too, is unpersuasive.
Per the parties’ Stipulated Confidentiality/Protective OrfleCF No. 46],a party to the case
may unilaterally designate the conteat a deposition as “Confenhtial” andtherebysubject to
the protections of the Confidentiality Order. Counsel for Proove is entitled @éndahr.
Gardner’s deposition, to creexamine him, and to denote any information that he shares and
that Proove believes is confidential as such. Moreover, whether Mr. Gardner iy topghe
case or to the parties’ existing protective order is irrelevant. Protectoersoprotect
information, notparticularpersons.See Minter v. Wells Fargo Bank, N.A., 675 F. Supp. 2d 591
(D. Md. 2009) (“[T]he protective order already in this place is adequate to protect any
confidential information producefiby a third party’s documents].”). Because the information
disclosed in this action, including that revealed by third parties in depositionsdocument
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production, is currently subject to a protective order, there is no need to order additional
protection for Mr. Gardner’s deposition.

| am similarly unconvinced by Proove’s argument that Mr. Gardner’s depositould
be stayed. This Court has held tlaweral factors, such aghether pending rulings will be
ddayed by staying discovery, whether the fimaving party will be prejudiced by thstay,the
scopeandlengthof the requested stay, atfte likely harm or injury caused by the depasiti
are relevant in considering motions to st&e In re Mut. Funds Inv. Litig., No. 04MD-15862,
2011 WL 38919608, at *1 (D. Md. Aug. 25, 2011ere, the factors ultimately weigh in favor
of a denial of the pending motion. The discovery deadline in the instant case is November 25,
2015; twentyseven days from today's date.This fact belies Proove’s contentionthat
“[d]iscovery is still in its early stages Moreover,as discussed above, theotective order in
place is sufficient to allow Proove &msure that angonfidential information Mr. Gardner may
discuss at his deposition will remain confidential.

Finally, both parties devote considerable space to arguments regarding thetypadprie
Mr. Touton’s representation of Summit, and whethapecifically, his simultaneous
representation of Dr. Daniel Schwarz and Summit disqualifies him from thes &ae Defs.’
Mot. to Quash @®; Pl’s Opp.11-13. | decline to address this issue, as it should be properly
asserted in a separate motion teqdalify. Disqualification, particularly at the behest of
opposing counsel, “requires that courts avoid overéchanical adherence to disciplinary
canons at the expense of litigants’ rights freely to choose their counsehanthe¢y always
remain mimful of the opposing possibility of misuse of disqualification motions for strategic
reasons.” Shaffer v. Farm Fresh, Inc., 966 F.2d 142, 146 (4th Cir. 1992). The pending motion
concerns only the quashing or staying of Mr. Gardner’s deposition. Mroeupotential
disqualification is alistinctmatter that ideft to Judge Quarles’s resolution if it should arise in a
separate motion.

[I1.  Conclusion
For the aforementioned reasons, Proove’s Motion to Quash Subpoena, or in the
Alternative, for Protective Order or Stay of Deposition of Former Prooveldymee Bruce
Gardner, is DENIED.

Despite the informal nature of this lettgénis an Order of the Court and wile flagged as
an Opinion.
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Sincerely yours,
/sl

Stephanie A. Gallagher
United States Magistrate Judge

cc: Judge WillianD. Quarles



