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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CHRISTOPHER GREENEt ux.,

Plaintiffs,
V. ) Case N01:14CV-01913-RDB
WING ENTERPRISESINC,, et al.

Defendants

MEMORANDUM OPINION

This is aproducts liability case alleging that Wing Enterprises, Inthe(*Company),
manufactured the Little Giant ladder in a way that rendered it a defectivenagasanably
dangerous product which amputated Plaintiff Christopher Greels Green”) thumb as he
was properly using it in a reasonably foreseeable way. (ECF No. 1 &dadje Bennett referred
the case to me for resolution of all discovedjsputes. (ECF No. 17)This Memorandum
Opinion addresses Plaintifféviotion to Strike Defendant Wintg Purported Changes tdis
Deposition Testimony (ECF No. 26), Defendants’ Opposition and @dosi®n to Strike
Questions (ECF No. 33), Plaintiffs’ Reply and Opposition (ECF No. 34) and DefehBamly
(ECF No. 35). Pursuant to Locaule 105.6 (D. Md. 2014), | find that noehring is necessary.
For the following reasons Plaintiff§/lotion to Strike iISGRANTED IN PARTand Defendants’
CrossMotion to Strike Questions I®ENIED to the extent that it seeks to strideposition
testimonyin its entiretyobut GRANTED IN PART as to finding certain testimony non-binding on

the Company.

! In their Reply, Defendants suggest that the pentogons are not “discoverynotiors” and thus the “Rules
relating to discoverynotions are not applicable.” (ECF No. 35 at 1). Presumably this refers to cat Rales
governing discovery disputes. In any event, given that the instatnors address the deposition process, it is my
belief that the nature of thmotiors and the relie§ought do fall within the scope of disputes referred to 8e.e.g.
Wyeth v. Lupin Ltd., 252 F.R.D. 295 (2008). Of course, should the parties object to my findingaithbgve an
opportunity to seek review of this Memorandum Opinion pursuant tol Eada 301.5 (D. Md. 2014).
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FACTUAL AND PROCEDURAL HISTORY

As stated above, this is a product liability case involving an alleged defebiein
Company’sLittle Giant ladder. Specifically, Plaintiffs claithat whileMr. Greenwas standing
on the ladder, “it suddenly and unexpectedly wobbled, causing him to lose his [zaldrstart
to fall” and that while he was not injured by the fall itself, “as he fell his left thumanbec
lodged in a designed, unguarded pinch point between the rails of the Ladder, and was forcibly
ripped from his hand.” (ECF No. 1 at 3). On September 30, 2014, pursuant to a notice issued
underFederalRule of Civil Procedure30()(6), Plaintiffs took the videotaped depositiontlod
Company’scorporate designee, Mr. Harold Arthing (“Mr. Wing”). At the conclusion of the
deposition, Mr. Wing elected to read and sign. On November 1022@t4Wing submitted an
errata sheethtat purported to correct, clarify or simply change his answers to 38 different
guestions. Upon review of the errata sheet, Plaintiffs advised defense counselthieat view,
seven of the changes “dramatically changes his sworn testimony to thathghactd his might
wish he had said” and thus would not be accepted. (ECF Nb). 2Bespite efforts to resolve
this dispute among themselves, the Parties were unable to do so. Accordingtifffited the
instant Motion to Strike DefendantWing's Purpoted Changes tdlis Deposition Testimony
(ECF NO. 261) and requested that the seven identified changes be stricken. In their opposition,
Defendants crossiotioned for an order striking “all questions and answers outside the scope of
the [topics identified in the Notice to take Mr. Wing's deposition].” (ECF No. 33 at 15
Interestingly, this request sought to strike the seven answers that amabjeet of Plaintiffs’
Motion in addition to nine additional questions and answers to which Mr. Widgaliaady

submitted changes via his errata sltibat have not been objected to by Plaintiffs.

2 While Plaintiffs initially objected to the timeliness of the submission of Ming/8 errata sheet, they have since
withdrawn that objection. (ECF No. 34 at 4).



Il. LEGAL ANALYSIS

A. Changes that materially alter and/or contradict Mr. Wing's deposition
testimony will be stricken.

Federal Rule of Civil Procedure 30 permits a deponent to review his or her deposition
transcript and “if there are changes in form or substance, to sign a statetmentHis changes
and the reasons for making them.” Fed.R.Civ.P. 30(e)(1). Whilel¢as that courts are split
as to the meaning and scope of substantive changes contemplated by the Rule, ittt grow
minority (which has been recognized and applied in this Court) do impose som&dimitan
the extent to which a deponent can substantively change his or her testiBsnWyeth v.
Lupin Ltd., 252 F.R.D. 295 (2008%ee also Harden v. Wicomico County, 263 F.R.D. 304 (2009).
This line of reasoning interprets the rule as foreclosing changes thatiathatalter the
testimony or contradicthe testimony. Wyeth, 252 F.R.D. at 296. In this regard, where the
proposed changes do ramrrect misstatements olarify existing answerbut insteadmaterially
change the answeos fully supplant them, such changes will be stricken and the depatient
be barred from utilizing the revised testimony at trigde id. at 297. Specifically with respect to
this case, in this Court’s opinion, proposed changes that substitute lengthy gescersdidns
reasserting the purported safety of the product or misuse by Mr. Green foevimiprconcise
responses by Mr. Wing require particular scrutiny.

Other considerations relevant to determining whether to strike a deponent’s dropose
changes include the adequacy of the reason provided and the prejudice of strikorgetti@n.
See Harden, 263 F.R.D. at 307. Specifically with respect to the reasowided for the changes
it is well established that they cannot be conclusory. Rather, the reason wwide @
substantive explanation of specifically what led him to change his anshiefinally, it is

important to consider the prejudice caused by denying a deponents attempt tohiscaliigwer.



Id. at 309. In this regard, where a timely objection was noted to the questionatseh vould

permit the deponent to move to exclude his answer if it is shown to be substantively

inadmissible) or where the opportunity exists for the deponent to offer an exmtaagtrial to

mitigate the effects of his answer, there is arguably little to no prejuditeking the proposed

change.Seeid.

Based on this reasoning | will examine each of the spueported changes Plaintiffs

seek to strike and weigh the factors to determine if such relief is appropriate:

Disputed Change No. 1: Page 32 Lines 9-17

Original Testimony

Purported Changes

Q. Do you know whether there was a
confidentiality clause in theettlement
agreement?

A. 1 don’'t know for certain, but | would be
disappointed ifthere wasn't.

Q. Why would you be disappointed if there
weren’t a confidentiality clause in the
settlement agreement?

A. Because in most good legal work that's
part of what's done.

Q. Do you know whether there was a
confidentiality clause in the settlement
agreement?

A. | don’'t knowbuttweuld-be

Q. Why would you be disappointed if there
weren’t a confidentiality clause in the
settlement agement?

A. Because in most good legal work that's
partef-what's-done.Before we began
working with Risk Retention Services, our
attorneys recommended always using a
confidentiality clause. Since that time, we
rarely use that clause. As it was explairte
to me, the settlement agreement with a
confidentiality clause is rarely effective, and
while almost all settlements are made by
insurers (without regard to the fact that the
product was not defective), good
investigation by plaintiff lawyers will find
out that there was a settlement. A
confidentiality clause can therefore cause
more harm than good and is rarely
employed. | do not know if the Opshinsky
release had a confidentiality clause.

Reason Provided

Settlements are unusual, and | was recatliregperiod of time from 2003. The issue was not
included in the topics to be discussed by the witness appearing on behalf of the corporati
had limited, without objection, the responses to discovery to the summons, complaint, or 1

DN.

4



written noticefrom any claimant alleging that any body part got stuck between theander
outer of the rung, but | did not pull and look at each file in more depth.

Preliminarily, there is an inherent logical problem with the proposed chaMye®Ving seeks to
strike his testimony that he “would be disappointed if there wasn’t [a confidentkditge in the
settlement agreement].” However, without that respotmgefollow up question as to why he
would be disappointed cannot logically flow. As to the add#tidestimony—to replace Mr.
Wing's explanation “[b]Jecause in most good legal work that's part of what's detfet
language obviously contradicts or materially changes the testimonycifi&pglky, the proposed
testimony changes the answer from sugggstivat Mr. Wing assumes that if the settlement
agreement was a product of “good legal work” it would have contained a confidentalisg c
to the exact opposite position (i.e. that since working with Risk Retention Sshec€ompany
no longer implemets confidentiality clauses because of the belief that they do more harm than
good). The justification for the change, in essence, is that Mr. Wing was incatrkszst as to
what terms were included in more recent settlement agreements broketteel Gpgmpang
third-party administrator, Risk Retention Services. The proposed change compdetelgs
his answer from what it was to what it should have been at least as to more edtEmests.
But correcting this error after the fact as to moremnésettlements is insufficient justification for
the detailed substantive change offered here, and Mr. Wing can certainly explanmohoehe
standat trial with a minimum of prejudice Accordingly, this purported change will be stricken
and the oginal testimony will remain.

Disputed Change No. 2: Page 68 Lines 9-14

Original Testimony Purported Changes

Q. So basically, if I understand what your lin| Q. So basically, if | understand what your lin
of thinking is, if it doesn’t happen to enough | of thinking is, if it doesn’t happen to enough
people, it's not an accident hazard? people, it's not an accident hazard?

MR. SLY: Objection to form. You can




answer. A. No. There’s lots of things that can happe
A. No. There’s lots of things that can happenwith common productthat we live with every
with common products that we live with everyday. | mean, | could slam my hand in a car
day. I mean, | could slam my hand in a car | door, but we all continue to have car doors gn
door, but we all continue to have car doors grour doors — on our cars every day. So I'm still
our doors — on our cars every day I3n still | waiting for the hand-proof door to exidn
waiting for the hand-proof door to exist. the case of these ladders, they are designed
to minimize the risk of a person falling.
They have an extra wide base, to add
stability on the top and bottom of the

ladder. One of the biggest causes of ladder
accidents is using the wrong tool. For the
job, and this ladder addresses that issue by
being both a stepladder and a straight
ladder, and by the fact that it goes to
various heights, so the ladder is neither too
short, nor too tall, which can also be a
problem. Our focus is on preventing
injuries. And when used according to
instructions, we beleve that it is the safest
ladder on the market. This does not preven
a person from falling from the ladder, in a
hurricane or otherwise, and if they fall they
can be hurt. Sometimes seriously. But the
ladder is intended as a climbing device, a
fall pr evention device. It is not designed or
intended as a fall protection device.

Reason Provided

The answer, as given, was incomplete.

The Court concedes that the additional language proposed by the change does nottddntradic
Wing's testimony, but it does significantly supplement it in a way that materiallys atte
Moreover, neither the reason provided nor the text of the change provides an explamdtie
change. The question sought to determine whether Defendants took the plogitgoaricular
number of injuries needed to be seen before considering whether an accident hatsaddrex
this regard, the new answer is not any more responsive than the original anaiddry tWang
provided; general assertions regarding the overall safety of the laddi¢ha intention of the

design are not relevant to the question which asks whether there is a minimum number of



incidents that Defendants consider necessary before considering whetheard &ests.
Additionally, Defendants are not prejodd if the change is disallowed as the original answer
does not foreclose or contradict a question on direct at trial aimed at extb#ioverall safety

of the ladder. Accordingly, this purported change will be stricken and the origitiedday will
remain.

Disputed Change No. 3: Page 72 Lines 13-14

Original Testimony Purported Changes

Q. Mr. Wing, is there some number of peop| Q. Mr. Wing, is there some number of peop
from your perspective, who would have to losBom your perspective, who would have to lose
a digit in that \\'shaped area before Wing a digit in that \\shaped area befoW#ing
would recognize that as a haz#ndt needs to | would recognize that as a hazard that needs to
be addressed? be addressed?
A. We do not have a mathematical equation A. No.

or an algorithm that says when X happens,
we do this.

Reason Provided

From the answer (begged by the question), it appears as if there may be sodezatmrsas to
the number of people who would need to be hurt in order to beisuffio result in a design
change.Defendanis always improving its product, to make it more user friendly, safer, and
more functional. It is not a question of how many injuries is too many. It is anassue
addressing the safety and functionalitytee climbing tool.

The Court concedes that the proposed change does not contradict or matestallly.alving’s
testimony. Further, the Court is satisfied with the reason provided as itnsxptacisely that

Mr. Wing is concerned that his answer could be misconstrued and why such an intenpreta
would be wrong. The Court understands Plaintiffs’ position that if Mr. Wing’s tesiindid

indeed suggest that there may be some consideration as to the number of people who dould nee
to be hurt in order to be sufficient to result in a design change, then “it would censtitut
significant admission that Wing cannot simply withdraw.” (ECF Nelz24 10). However, it is

precisely this type of confusion that Defendants are seeking to prevent witioplosgd change.



In light of the fact that the change doesn’t contradict or materially alterstimé@y and instead

clarifies it, the change will be permitted.

Disputed Change No. 4: Page 74 Line 9-16

Original Testimony

Purported Changes

Q. So how manpeople, in your view,
speaking as Wing's representative, do have
lose digits in this area before Wing would
consider what would be involved in guarding
that area so it doesn’t happen to someone e

MR. SLY: Objection to the form. Foundation.

A. | don’t know.

Q. So how many people, in your view,
tepeaking as Wing's representative, do have

lose digits in this area before Wing would

consider what would be involved in guarding
|gbat area so it doesn’t happen to someone €

A. Hder‘tknow- | cannot answer that

guestion as phrased. On every ladder, ther¢

are places you can catch yourself when you
fall. And if you do not catch yourself, you
fall all the way to the ground, which can be
at least as bad as getting a body part stuck.
There are spacedetween the front and
back section of any extension ladder,
including ours, there are cross braces and
angle braces. These are all necessary for t
strength and stability required for a safe
ladder. The product is reasonably safe,
extraordinarily safe, because it prefects
accidents. It does not make it safe to fall
from a ladder, which by definition, is a bad
thing. Falling from ladders is dangerous,
hazardous, and can lead to serious injuries
or death, whether you get caught in a part
of the ladder or fall all the way to the
ground. Therefore, our focus is on
preventing injuries.

Ise?

174

e

Reason

Provided

None.

Preliminarily, Mr. Wing has not provided any explanation for his change, but presumably is

similar to the one offered for the previous changeat the question and the answer as phrased

implies that that Defendants may have a minimum injury threshold. Modifying therfiem

“I don’t know” to, in effect, “I don’t know how to answer that as phrased,” does not wholly

contradict the original answer and does prevent the same confusion that wasra ebove.

8



Therefore, the Court will allow the change from “I don’t know” to “I cannot amgat question
as phrased.” As to the remainder of the proposed new answer however, Defendamis offer

reasm why the Court should allow the addition of general discussion touting the ladder’s safety

and the Compang focus on preventing injuries.

Accordingly, this portion of pheported

change will be stricken and the original testimony will remain.

Disputed Change No. 5: Page 96 Lines 3-6

Original Testimony

Purported Changes

Q. So you're telling us you don't agree that
order to comply with ANSI standards, ladder
must be designed without accident hazards”
You don’t agree with that?

A. I would sayyou’d have to drill down and
specifically— we’d have to talk about what
that compromises.

Q. So you're telling us you don't agree that
sorder to comply with ANSI standards, ladder
> must be designed without accident hazards?
You don’'t agree with that?

A. L would say you'd have to drill down and
specifically—we'd-have-to-talk-about-what
that-compromises.The question is loaded.
ANSI has identified the fact that most
ladder accidents occur as a result of user
misuse. Thus, to the extent possible, thes
are addressed. Our ladders go further than
ANSI requires, but, for example, a major
cause of ladder accidents is a person owver
reaching while on a ladder. This can cause
the user to fall. In order to address this,
ANSI has instituted stability requirements
for ladders. The design of the base sectiong
of our ladders go further. They are even
wider than required, to make them more
stable. However, a user can overcome this
design by reaching even further outside the
ladder rails, and fall. ANSI requires that
the ladder user use the correct sized ladder.
Otherwise he will often, for example, stand
on the top cap of a stepladder, which is very
dangerous indeed. Our ladders are
adjustable in height, so that this danger is
minimized. But at some pointhe will still
reach the highest point on the ladder. If he

There is always a risk when climbing above

stands on the top cap, he risks severe injuryl.

D

the ground level that the user will lose his




balance and fall. What ANSI does, and
what we do above ANSrequirements, is to
try to minimize the risk of such injuries.
Neither ANSI nor Wing Enterprises, Inc.
nor any other ladder manufacturer, can
ever do, is guaranty that the user will not
ever have an accident. Climbing always, in
every instance, involveshe risk of falling.
But without ladders, users will use chairs, or|
boxes, or something else to reach heights.
What we do, what ANSI does, is try to
minimize the risk of falling. This includes
warnings. This includes instructions. And
this includes making the design such that
the risk of injury is minimize.

Reason Provided

It was clear from the follovup questions that the plaintiff's attorney roisderstood previous
responses, and my response to this question, and therefore, | now provide a complet t@spons
the question.

While Mr. Wing’s proposed change does not contradict his testimony, it does thatérénge

it. Specifically, the original response merely suggests that Mr. Wamnot say-without
drilling down on what compromises may result (presumably in product performatical) to
comply with ANSI standards, ladders must be designed without accident hazards. Thedoropos
change deletes that answer and replaces it with a long general disafssi@muse, inherent
risks and minimizatiorof risks without relating it directly to the question and original answer.
The answer also does not foreclose or contradict trial testimony encamgp#ss general
discussion Defendants assert in their modified answeh that there is no prejudicedenying

the change Accordingly, this purported change will be stricken and the original tesyimall
remain.

Disputed Change No. 6: Page 140 Line 20

Original Testimony Purported Changes

Q. Okay. Well, 'm trying to just explore thel Q. Okay. Well, I'm trying to just explore the
factual basi®f your assertion about your 40 | factual basis of your assertion about your 40
years of history — years of history —

10



A. Right
Q.- allows you to come to the assumption 0
leads you to the assumption that Mr. Green
was doing something wrong. So you said —
you indicated two issues that apparently aris
from your 40year hstory. One is the digit.
That is to say, | guess you're talking about M
Green’s thumb —

A. Yes.

Q.—that became entrapped in thaskaped
area?

A. Yes.

A. Right
rQ.— allows you to come to the assumption o
leads you to the assumption that Mr. Green
was doing something wrong. So you said —
gyou indicated two issues that apparently aris
from your 40year history. One is the digit.

IThatis to say, | guess you're talking about Mr.

Green’s thumb —

A. Yes.

Q.—that became entrapped in thaskaped
area?

A. ¥es.Well, you asked two questions, so le
me answer the first one first. The ladder in
question was not defective. As far as | knov
the ladder was built to specifications, and
the design is reasonably safe, indeed, safer
than most ladders built. In fact, as | recall
your complaint in this case, you do not
allege a defect that caused the plaintiff to
fall. But your client did fall. Well, if the
ladder did not cause your client to fall, and
your client did fall, then either it was simply
an accident, or he did something wrong. |
was not there, but it is simple logic.

Now, about the thumb, | have not been able
to figure out how the daintiff got his thumb
stuck. When you lose your grip on the
ladder, my thinking is that you would have
your hands either vertically finger tips up,
trying to grab the ladder (in which case
your thumbs do not come close to entering
the space, or horizontally, in which case the
thumbs are furthest from the space. Itis
simply a strange scenario that | have not
figured out. However, | am not saying it did
not happen, it is clear that the accident did
occur. Defendantdoes not know how it

happened, | donot know how it happened.

=

e

-

t

Reason

Provided

The question was a multiple question, which

explain that plaintiff's accident was not one of the topics listed for interoogat the corporate

representative.

| was not permitted to answer. Furthgridary

1

1



Again, while Mr. Wing’'s proposed change does not contradict his testimony, it doegaltyate
change it to the extent it inserts a general discussion of the ladder’'sasaldfck of defectA
review of the deposition testimony from pages 138 thrdidgfh reveals that only one question
was asked and that question related to Mr. Wing’s assumptioMth&reenimproperly used
the ladder because it was his thumb that was injured in the fall. (ECF N®.aP@36).
Therefore, the first paragraph of Mwing's change (relating to whether the ladder was
defective) is a material change not supported by the reason provided. As to the second
paragraph, that change does not contradict the original response of “yes” but doésribiér
clarification as to why Mr. Wing may assume that Greendid something wrong because his
thumb was injured. While this reason was not stated by Mr. Wing it is evident in tloé teg

change and will be permitted for that purpose.

Disputed Change No. 7: Page 146 Line 12

Original Testimony Purported Changes

Q. Okay. So based upon your review of Mr.
Green’s deposition, Mrs. Green’s deposition
did you seen anything that led you to believe
that Mr. Green was using the ladder in some
improper way?

MR. SLY: Same objection. Asked and
answered multiple times.

A. Other than my opinions, no.

Q. Okay. So based upon your review of Mr.
, Green’s deposition, Mrs. Green’s deposition
 did you seen anything that led you to believe

that Mr. Green was using the ladder in some

improper way?

1Y

AQ%her—than—my—emmeﬂs—HeAs | think |

said in response to a previous question, the
ladder was set up in the dark. The ladder
was not inspected. The claimant did not say
he dried his feet. More importantly, there is
no defect alleged or testimony of any defect
by either of them, that any defect in the
ladder caused the fall. Thatis, Mr. Green
did not feel movement in the ladder, or
break in the ladder, causing him to fall. He
just fell.

As | have explained previously, we thereforg
know that the ladder did not cause him to
fall. That leaves two logical alternatives.

1

2



One, Mr. Green did something that caused
him to fall; or two, it was simply an accident
that can occur any time you are above the
ground.

| was not present, | do not know what
happened. And | cannot explain what did
happen—there is not a defect in the product
that caused the plaintiff's injuries, and there
were no misrepresentations in any QVC
program about the safety of the product.
When used properly, it is the safest ladder
available.

Reason Provided

The question posed was outside the list of topics for interrogation at this deposition.

While Mr. Wing’s proposed change does not contradict his testimony, it does hatér@ange

it by replacing a simple statement that none other than his (previously ofé@ietns lead him

to believe that Plaintiff was using the ladder in an improper way with a fullipgsorof the
basis for his opiniors-which the answer conceddsas been explained elsewhere in the
deposition. Further, the reasstateddoes not provide any explanation for the changes and the
text of the change itself merely suggests that Mr. Wing wanted to prowade support for his
answer. There is also nothing in the original answer that foreclosest@dicts trial testimony
along the lines offered in the revised answer if, as suggested in Defense 'sooibjgsition,
these reasons were offered previously in the depostich that no prejudice will result from
denying the change Accordingly, this purported change will be stricken and the original

testimony will remain.

B. There is no basis to strike any of Mr. Wing’s testimony, however to the
extent that the questioning was outside the scope of the Rule 30(b)(6) Neti
testimony arising therefrom will not bind the Company

Defendants seek to strike certain questions and answieas they initially revised via

the errata sheet arsbme ofwhich Plaintiffs have chosen not to objectton the ground that

13



the questions went beyond the scope of the deposition Hoti¢€CF No. 33 at 15).As a
preliminary matter, Defendants hataled to cite and this Court is not aware of any legal
precedent authorizing Defendants to strike the testimony of Mr. Whingther, the scope of a

Rule 30(b)(6) deposition has not been directly addressed in the Fourth CsIE.E.O.C. v.
Freeman, 288 F.R.D. 92, 989 (2012). It has however been established that a “deponent’s
answers to questions outside the scope of the notice will not bind the organizkdi@t.99. In

this regard, the proper course to take when a deponent is asked a question outside the scope of
the notice is to “object that the question [is] outside the scope of the 30(b)(6) nudictate on

the records that the answer would not bind the [organizatidd].In light of this precedent this

Court takes the position that the scope of the questioning at a Rule 30(b)(6) deposition is
governed by relevancy under Rule 26(b)(1) and not limited to the notice; but totéine the
guestioning is beyond the scope of the notice the testimony will constitute that ofpthveeté¢ in

an individual capacity and not on behalf of his organizatioBee e.g. K.S ex rel. Isserlis v.
Ambassador Programs, Inc., No. C\-08-243RMP, 2010 WL 1568391, at *2 (E.D.Wash. Apr.

14, 2010) (“[DJistricts in the Ninth Circuit have concluded that once the witnesdiestihe
minimum standard for serving as a designated witness, the scope of the depositemisee

solely by relevance under Rule 26.”)témal quotation marks omittedfrawford v. Franklin

Credit Mgmt. Corp., 261 F.R.D. 34, 38 (S.D.N.Y.2009) (“[A] notice of deposition ... constitutes
the minimum, not the maximum, about which a deponent must be prepared to speak.”) (internal
guotations ontted); Cabot Corp. v. Yamulla Enterprises, Inc., 194 F.R.D. 499, 500

(M.D.Pa.2000) (“I do not read Rule 30(b)(6) as carving out a special limitation on the scope of

% The Court recognizes Plaintiffs’ argument that Defendavitstion should be denied for failure to follow the rules
relating to resolving discovery disputes, however, because Defenlutish is collateral to PlaintiffsMotion the
Courtwill not deny it on that basis.

* The Court recognizes that in this case the distinction may not ma&e afia difference as Mr. Wing is the
President and majority shareholder of the corporation.

14



discovery defined in Rule 26(b)(1)")King v. Pratt & Whitney, 161 F.R.D. 475, 476
(S.D.Fla.1995) (“Rule 30(b)(6) does not limit what can be asked at deposition.”).

Defendants filed aMotion to Strike certain questions andespectiveanswers—all of
which Mr. Wing has already changed (or attempted to change) via his errata-shezt they
believe are beyond the scope of the notice. As stated above, there is no basis to strike the
deposition testimony on the grounds that it was beyond the scope of the notice. Accolukngly, t
only issue to be resolved is whether the testimony went so far béyesdope of the notidhat
it should notbind the Company In this regard it is important to emphasize that the scope of a
Rule 30(b)(6) notice should not be read so narrowly as to prevent the deposing party from
probing and scrutinizing a deponent’s answé&&.0.C. v. Freeman, 288 at 99.Upon review of
the disputed testimony this Court makes the following findings:

1. Page 32 Lines 917 asks “[d]Jo you know whether there was a
confidentiality clause in the settlement agreement?” and “[w]hy wooldbe disappointed if
there wasn’'t?” (ECF No. 28 at 9). No objection as to scope was made to the question during
Mr. Wing’'s depsitionand Mr. Wing did not cite such an objection as a reason for his proposed
changean his errata sheet(ECF No. 265 at 2). Regardles®f whether an objection as to scope
was preserved, howevehis inquiry falls within the scope of Topic 6, “[aims that have been
asserted against Wing Enterprises arising from injuries allegediggafrem use of the type of
ladder or similar ladder... and tlisposition of the claim.” (ECF No. 2@ at 4)(emphasis
added). Accordingly, the deposition testimony will stand and be binding on the Company.

2. Page 68 Lines3-14asks “[s]o basically, if | understand what your line of
thinking is, if it doesn’t happen to enough people, it's not an accident hazard’N&CFe 3 at

18); Page 72 Lines8-14 asks “Mr. Wing, is there some number of people, from your
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perspective, who would have to lose a digit in thagh@ped area before Wing would recognize
that as a hazard that needs to be addressed?” (ECF {S@tZ®);andPage74 Lines 916 asks
“[s]o how many people, in your view, speaking as Wing’s representative, do hasetdidjits
in this area before Wing would consider what would be involved in guarding that area so it
doesn’'t happen to someone else” (ECF Ne328 D). No objection as to scope was made to
the question during Mr. Wing's deposition and the reason for the proposed chdngerrata
sheetdoes not refer ttheinquiry as being outside the scope of the notigCF No0.26-5 at 7
8). Regardless of whether an objection as to scope was preseovesl/er,theseinquiries fall
within the scope of Topic 1, “[tlhe design of the type of ladder at issue in this cdadingall
decisions with respect to alternative designs, and including consideration efistence and
mitigation of any risks inherent in the desigECF No. 262 at 3)and Topic 8, “[e]ngineering
consideration given to any alternative design or mitigation of the risk of imhsrent in the
design of the type of ladder, or similar ladder” (ECF No22& 4) Moreover, as to the latter
two questionsto the extent Mr. Wing was not prepared to answer them, any prejudice was
corrected by the changesadevia Mr. Wing's errata sheethat this Court permitted above
Accordingly, the deposition testimony will stand and be bindinghenGompany

3. Page 96 Lines & aslks “[s]o you're telling us you don’t agree that in
order to comply with ANSI standards, ladders must be designed without accidexisRaxau
don’t agree with that?” (ECF No. 26-3 at 25). No objection as to scope was nthdeajtastion
during Mr. Wing'’s deposition and the reason for the proposed charmge errata sheeloes not
refer to inquiry as being outside the scope of the notice. (ECF N®af80). Similarly, Page
63 Lines 46 asks “[w]hat are the applicable ANSI tests?” (ECF No-3@t 17) Again no

objection as to scope was maatethe depositionhut was the basis for the proposed change to
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Mr. Green’s answer via his errata sheglECF No0.265 at §. Regardless of whether an
objedion as to scope was preserved, howevesahnquiries fallvithin the scope of Topgl

and 8, as cited above. Further, as to the latter questjghaigestimony naturally flowed as a
follow up to previous testimony and to the extent Mr. Wing was not prepared to answer that
guestion, any prejudice was corrected by the changes Mr. Wing ® tm&as testimony via the
errata sheetvhich Plaintiffs have not objected.toAccordingly, the depositiotestimony will

stand and be binding on the Company.

4. Page 140 Lines 20 asks “[o]lkay. Well, I'm trying to just explore the
factual basis of your assertion that something about your 40 years of histlmys.gbu to
come to the assumption that Mr. Green was doing something wrong...” (ECF {SatZ80);
andPage 146 Lines 82 ask“[o]kay. So based upon yoteview of Mr. Green’s deposition,
Mrs. Green’s deposition, did you see anything that led you to believe that Mn Baseusing
the ladder in some improper way?” (ECF No-36t 38). When the line of questioning began
counsel for Mr. Wing objected and explained that he did not believe misuse thas tive
topics listed in the notice, but did permit Mr. Wing to respond. (ECF NG 26 34).
Additionally, the reason stated by Mr. Wing for his proposed change to himdeg in this
regard (some of which is beingartially permittedby this Cour} included a statement that the
guestioning was not within the topics. (ECF No-R26@t 15-1§. The Court agrees that the
guestions were not within the scope of the topics listed and that Mr. Wing’s counselyproperl
objected on the record andasserted his objection via the errata sheet. Thereforestimmony
will not be binding orthe Company, but rather will be the testimony of Mr. Wing in his personal

capacity.
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5. Page 14 Lines 67 asks “[a]nd how long has Wing been working with
Risk Retention Services?” (ECF No.-36at 5);Page B Lines 19-22throughPage 19 Line 1
asks “[s]o when |, as a plaintiff's lawyer, ask Wing Enterprises for iansldistory, you're
telling me that Wing Enterprises has to ask Risk Retention Services to providestoat?h
(ECF No. 263 at 6); and Page 44 Line 22though Page 45Lines 1-19 asks fa]nd Risk
Retention Services would have that deposition...[tjhe one in the prior case in [Mtl,..
[Risk Retention Services] came into your office and took everything you hatl?.rignd they
had no authority to destroy that stuff, did they?... So that would include destroying your
records?” (ECF No. 28 at 13). No objection as to scope was made at the deposition, but was
the basis for the proposed changes to Mr. Green’s answer via his errata(Bi@fetNo. 265 at
1-3). Regardless of whethan objection as to scope was preserved, however, this inquiry falls
within the scope ofopic 6, “[c]laims that have been asserted against Wing Enterprisegyarisi
from injuries allegedly arising from use of the type of ladder or sinldder, regardlassof
whether the claim resulted in a lawsuit, in which it was alleged that a persanjwasl as a
result of a problem or defect in the type of ladder or similar ladder, including théhdataim
was asserted, the person asserting the claim, the injury alleged and hasvalieged to have
occurred, whether a lawsuit was filed and if so the full caption of the case andrtiy iok
plaintiff's counsel, and the disposition of the claim.” (ECF No.22é6t 4). Moreover, to the
extent Mr. Wing was nqgtrepared to answer those questions, any prejudice was corrected by the
changedMr. Wing made via higrrata sheewhich Plaintiffs have no objected.t@ccordingly,
the deposition testimony will stand and be binding on the Company.

6. Page 49 Linesl1-17 ask “and someone makes a note of that [¢adim

Mr. Mielecke making Defendant Green aware that he had lost a digit while usiagldey]l

18



right?” (ECF No. 263 at 14);Page 105 Linel4 asks “[S]o who is Mr. Brent Anderson?” (ECF
No. 263 at 28);Page 106 Lines 120 ask “[d]o you know that this case was produced by your
counsel?” (ECF No. 28 at 28);andPage 107 Lins 413 asks “[p]age 2, Paragraph 12 [of Mr.
Anderson’s Complaint alleges] that on October 16, 2007, he was attempting to descend the
ladder when he caught the last two fingers of his left hand in the space rbéitwestabilizing
bar and the ladder step, and the process of trying to remove his fingers, slipped and fell an
amputated his left fourth finger and lacerated other fingers on his left hand. dfouksiow
about this case?” (ECF No.-36at 28). No objection as to scope was made at the deposition,
but was the basis for the proposed changes to Mr. Green’s answer via hisleeedtfor all but
the first question. (ECF No63 at 4, 1112). Regardless of whether an objection as to scope
was preserved, however, the Court finds thasequestions fall within the scope @bpic 6 as
guoted above and to some extehbpic 5, “[ijnjuries of which Wing Enterprises received or
obtained notice, allegedly resulting from a user becoming caught or entandles ¥shaped
area between the ladder’s rails in the type of ladder at issue in this csisaiarladders” (ECF
No. 262 at 3). Further, to the extent that Mr. Wing wasprepared to answer those questions,
any prejudice has been resolved by the changes Mr. Wing made to his testimony knatdis e
sheetwhich Plaintiffs have not objected téccordingly, the deposition testimony will stand and
be binding on the Company.

7. Page 114 Line 25 asks fa]s | understand it, Wing sold this ladder to
QVC for about $129 a unit is that right?... Do you know that?” (ECF N& 2630). No
objection as to scope was made at the deposition, but was the basis for the progpogedach
Mr. Green’s answer via his errata sheet. (ECF Ne5 26 13). Regardless of whether an

objection as to scope was preserved, however, the Court finds that this question liatls wit

19



Topic 19, “[a]ll documents related to the sale of the particular ladder at issue in this case.” (ECF
No. 262 at 5). Further, to the extent that Mr. Wing was not prepared to answer thabrguesti
any prejudice has been resolved by the changes Mr. Wing made to hisngstii his errata
sheetwhich Plaintiffs have not objected téccordingly, the deposition testimony will stand and
be binding on the Company.
1. CONCLUSION

For the foregoing reasons PlaintiffMotion to Strike Defendant Wints Purported
Changes tdis Deposition Testimony is GRANTED as to Disped Changes Nos. 1, 2, 5, and 7,
GRANTED IN PART as to Disputed Change Nos. 4 and 6 and DENIED as to Disputed Change
No. 3. It is further held that Defendants’ Crddetion to Strike Questions is DENIED with the
exception that Mr. Wing testimony aPage 140Line 20 partlyas modified by the errata sheet)

and Page 146, Line 12 will not be binding on the Company.

February 52015 /s/
Date J. Mark Coulson
United States MagistratRidge
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