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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

MICHAEL JONES, #420162 *
Plaintiff, *

V. *  Civil Action No. CCB-14-2391
DR. AVA JOUBERT *

JANETTE CLARKE, NP

Defendants.

*kkkk

MEMORANDUM

On July 24, 2014, plaintiffMichael Jones (“*Jones”)a self-represented inmate
incarcerated at the North Branch Correctiolmatitution (“NBCI”), filed a civil rights action
pursuant to 42 U.S.C. § 1983, seeking cengatory and punitive damages and other
miscellaneous relief. (ECF No. 1). He complainat the sustained injuries to his hip, knee, and
ankle when confined in an Ohio prison intGwer of 2013. Jones cias his leg was “badly”
broken, and because he did not receive treatmieiie confined in Ohio, the limb healed poorly.
He asserts that although he broulgistinjuries to the attention diealth care staff at NBCI, they
failed to take appropriate steps to treat his painich he claims is so intense he can “barely
walk” on his left leg and has feiculty sleeping. Jones allegesaththe Ibuprofen he has been
prescribed is not alleviating his chronic pand that medical staff refuse to prescribe him
effective medication to reduce his paild.). He maintains that he informed defendants about his
condition in person andbugh sick-cH slips.

On August 31, 2015, defendants’ motion to dssnivas granted in part and denied in
part. (ECF Nos. 18 & 19). The complaint agaidsfendant Wexford Health Sources, Inc. was

dismissed, while the motion to dismiss dilby the remaining defendants was denittl).(Jones
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was later permitted to amend his complaint tonel#hat he brought his injuries to the attention

of Nurse Practitioner (“NP”) Janette Clarke (&@{e”) and physician Ava Joubert. (ECF Nos. 23

& 27). He alleged that Clarke dexdi his request to be seendgpecialist andontinued him on
Ibuprofen. Jones asserted that he had repeaitefdiymed defendants that the Ibuprofen is not
effective in reducing his chronic pain, but thesfused to prescribe him an effective pain-
reducing medication. (ECF No. 23). As a resulthed amended complaint, the cause of action

was dismissed as to defendants Kristi Cortez, Dawn Hawk, James Hunt, and Bill Beeman. The
amended allegations against the remaining defendants, Dr. Joubert and NP Clarke, proceeded for
a response. (ECF No. 27).

Defendants Joubert and Clarke filed a mwotto seal (ECF No. 44) accompanied by a
motion for summary judgment (EQWo. 44-1), which consisted af statement of material facts
not in dispute (ECF 44-2)and a number of exhibits. Defendsrlso filed a wholly separate
motion for summary judgment (EQ¥o. 45), accompanied by the idieal statement of material
facts not in dispute and suppiog memorandum. (ECF Nog5-1 & 45-4). Jones filed an
opposition response. (ECF No. 47).

The matter is ready for disposition, and no hearing is deemed nec&=szlrgcal Rule
105.6 (D. Md. 2016). For reasons that followfeselants Joubert an@larke’s motion for
summary judgment (ECF No. 45) will be GRANTED.

|. Standard of Review

Summary judgment is governed by Fed. R. Giv56(a), which provides in part: “The

court shall grant summary judgment if the movsimbws that there is ngenuine dispute as to

any material fact and the movant is entitlegugigment as a matter of law.” The Supreme Court
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has clarified that this does not mean that facyual dispute will defeat the motion. By its very
terms, this standard provides that the mere existensenodalleged factual dispute between the
parties will not defeat an otherwise progedupported motion for summary judgment; the
requirement is that there be genuineissue ofmaterial fact. Anderson v. Liberty Lobby, Inc
477 U.S. 242, 247-48 (1986).

“A party opposing a properly supported motion for summary judgment ‘may not rest
upon the mere allegations or deniafghis] pleadings,” but rathenust ‘set forth specific facts
showing that there is a genuine issue for trigB8uchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 525 (4th Cir. 2003) (alteration in original) (quoting Fed. R. Civ. P. 56(e)).
The court should “construe the evidence in the lighst favorable to the non-moving party . . .
and draw all reasonablef@mences in his favor.FDIC v. Cashion 720 F.3d 169, 173 (4th Cir.
2013).

The district court’s “function’is not “to weigh the evidex® and determine the truth of
the matter but to determine whether there is a genuine issue forAndetson477 U.S. at 249.
Moreover, the trial court may not make dtelity determinations on summary judgmedacobs
v. N.C. Admin. Office of the Courtg80 F.3d 562, 569 (4th Cir. 2013ercantile Peninsula
Bank v. French499 F.3d 345, 352 (4th Cir. 200Btack & Decker Corp. v. United Staje$36
F.3d 431, 442 (4th Cir. 2006). Therefore, in theef of conflicting evidence, such as competing
affidavits, summary judgnm is generally not appropriate, becaitss the function of the fact-
finder to resolve factual disputes, inding matters of witass credibility.

Nevertheless, to defeat suram judgment, conflicting evidenc#,any, must give rise to
a genuinedispute of material facGee Andersqmd77 U.S. at 247-48. If “the evidence is such
that a reasonable jugould return a verdict for the nonmovipgrty,” then a digute of material

fact precludes summary judgmeld. at 248;accord Libertarian Party of Va. v. Judd18 F.3d
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308, 313 (4th Cir. 2013). On the other hand, summary judgment is appropriate if the evidence “is
S0 one-sided that one party must prevail as a matter of kwdérson 477 U.S. at 252. And
“the mere existence of a scintilla of evidenin support of the plaintiff's position will be
insufficient; there must be evidence on whicé jilry could reasonably find for the plaintiffd.

Because Jones is self-represented, his submissions are liberally cor@riEdickson v.
Pardus 551 U.S. 89, 94 (2007). But the court must also abide by the “affirmative obligation of
the trial judge to prevent factually unsupportediros and defenses from proceeding to trial.”
Bouchat 346 F.3d at 526.

The Eighth Amendment prohibitsnnecessary and wgon infliction of pain” by virtue
of its guarantee against cruel and unusual punishr@egg v. Georgia428 U.S. 153, 173
(1976). “Scrutiny under the Eighthmendment is not limited tthose punishments authorized
by statute and imposed by a criminal judgmebi’Lonta v. Angelone330 F.3d 630, 633 (4th
Cir. 2003) (citingWilson v. Seiter501 U.S. 294, 297 (1991)). In order to state an Eighth
Amendment claim for denial of medical care, amgi#ii must demonstrate that the actions of the
defendants or their failure tact amounted to deliberate iffdrence to his serious medical
needsSee Estelle v. Gamblé29 U.S. 97, 106 (197&¢ee also Iko v. Shreyg35 F.3d 225, 241
(4th Cir. 2008). Deliberate inifierence to a serious medical needuires proof that, objectively,
the prisoner plaintiff was suffering from a serignedical need and thaubjectively, the prison
staff was aware of the need for medical attenbanh failed to either provide it or ensure the
needed care was availabBee Farmer v. Brennabl11l U.S. 825, 837 (1994).

As noted above, objectively, the medicahdition at issue must be seridu8ee Hudson

v. McMillian, 503 U.S. 1, 9 (1992) (concluding there is expectation that prisoners will be

2 A “serious medical need” is “one that ha&eb diagnosed by a physician as mandating treatment

or one that is so obvious that even a lay persondveasily recognize the necessdity a doctor’'s attention.lko,
535 F.3d at 241 (citinglenderson v. Sheahat96 F.3d 839, 846 (7th Cir. 1999)).
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provided with unqualified access to health garf@roof of an objectively serious medical
condition, however, does not end the inquiry.

The subjective component rarps “subjective recklessnessi the face of the serious
medical condition.Farmer, 511 U.S. at 839-40. “True subjee recklessness requires
knowledge both of the general risknd also that the conduct isappropriate in light of that
risk.” Rich v. Bruce129 F.3d 336, 340 n. 2 (4th Cir. 1997).ctAal knowledge or awareness on
the part of the alleged inflicter. . becomes essential to proofdafiberate indifference ‘because
prison officials who lacked knowledge of a risknnat be said to havaflicted punishment.”
Brice v. Virginia Beach Correctional Centeés8 F.3d 101, 105 (4th Cir. 1995) (quotiRgrmer,

511 U.S. at 844). If the requisiubjective knowledge is estmhed, an official may avoid
liability “if [he] responded reasonably to the rigkven if the harm ultimately was not averted.”
Farmer, 511 U.S. at 844. Reasonableness of the adiakesm must be judged in light of the risk
the defendant actually knew at the tinB¥own v. Harris 240 F.3d 383, 390 (4th Cir. 2001)
(citing Liebe v. Norton157 F. 3d 574, 577 (8th Cir. 1998)). Inmates do not have a constitutional
right to the treatment of their choicgge Dean v. Coughlir804 F.2d 207, 215 (2d Cir. 1986),
and disagreements between medstaff and an inmate over the necessity or extent of medical
treatment do not necessarily rise a constitutional injurysee Estelle429 U.S. at 105-06;
Wright v. Collins 766 F.2d 841, 849 (4th Cir. 1985ge also Fleming v. LeFeved®23 F. Supp.
2d 1064, 1070-71 (C.D. Cal. 2006).
[l. Discussion

Defendants’ Motion to Seal

Defendants have filed a motion to seal, sagko have their summary judgment motion
and exhibits placed under seal due to the seasitnd private medical information furnished in

the documents. (ECF No. 44). Local Rule 105.11 gwvé¢he sealing of all documents filed in
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the record and states in relevant part t§ainy motion seeking the sealing of pleadings,
motions, exhibits, or other documents to bedfile the Court record shall include (a) proposed
reasons supported by specific factual representatiojustify the sealingnd (b) an explanation
why alternatives to sealing would not provilgficient protection.” Local Rule 105.11 (D. Md.
2016). The rule balances the puldigeneral right to inspect dncopy judicial records and
documentssee Nixon v. Warner Commc’ns, Ind35 U.S. 589, 597 (1978), with competing
interests that sometimesitweigh the public’s rightsee In re Knight Publ'g Cp743 F.2d 231,
235 (4th Cir. 1984). The common-law presumgtiight of access caaonly be rebutted by
showing that “countervailing interests hegviutweigh the public interests in accesdde v.
Pub. Citizen749 F.3d 246, 265-66 (4th Cir. 2014) (quotitgshford v. New Yorker Magazine,
Inc., 846 F.2d 249, 253 (4th Cir. 1988)). The right of ascenay be restricted only if closure is
‘necessitated by a compelling governmaterest’ and the denial access is ‘narrowly tailored
to serve that interest.ld. at 266 (quotingn re Wash. Post Cp807 F.2d 383, 390 (4th Cir.
1986)). “[S]ensitive medical guersonal identification informatn may be sealed,” although not
where “the scope of [thefquest is too broad.Rock v. McHugh819 F. Supp. 2d 456, 475 (D.
Md. 2011). In this case, in light of the sengtipersonal medical information contained in the

records at issue, the motion to seal will be granted.

Defendants’ Motion for Summary Judgment
Defendants argue that upon his arrival inMaryland state correctional facility in
November of 2013, Jones’s transferred medicaltctlid not reference any prior hip, knee, or
ankle complaints, but only mentioned Jones’strigind and wrist. (ECF No. 44-2, 2). His intake

appointment revealed that he had no bond/jpain or swelling. On November 27, 2013, and



throughout December of 2013, Jones presented cortgpd right wristpain. (ECF No. 44-3, 1-
17).

Defendants affirm that on or about Fedry 2, 2014, Jones first complained of
difficulties with his left knee and hip, which taleged had commenced in 2010 after he was
beaten with a nightstick. Defendants maint#iiat a subsequent examination revealed no
swelling, deformity, leg shortening, or limp gait. Jones was found to have a full range of
motion (“ROM”) and was advised to continu&itey Naproxen and Tylenol. (ECF No. 44-3, 18—
19; ECF No. 44-5, 55-56). Three dalgser, Jones returned tbe medical department with
similar complaints about his left hip and kneain. He was obsemteto ambulate without
assistance, and his gait and ROM were found teitién normal limits. He claimed that he was
hit with a metal nightstick in the past and disitad “something.” He contended that he needed
Ultram because the Naproxen and Tylenol didwark. His right middl€inger was found to be
swollen. Keflex, an antibiotic, was ordered, adlwwe muscle rub for Jones’s hip and knee. He
was educated about cold and hot compres§efendants state ah Jones acknowledged
performing “strenuous exercises,” and he was oagtl against exercising to afford his muscles
time to heal. He subsequently received multiple prescriptions for Keflex, Naproxen, Tylenol, and
a topical muscle ointment. (ECF No. 44-3, 20-22).

On February 7, 2014, Jones complainedao$wollen right middle finger, left knee
discomfort, and left hip discomfort. His gaipmeared within normal limits and he had a full
ROM in his extremities. Jones was encourageamicue his current plan of care. (ECF No. 44-
3, 23-24; ECF No. 44-5, 58).

On February 10, 2014, Jonesngaeted a sick-call slip irwhich he complained of
chronic pain to his lefhip and leg. On February 13, 2014 was referred to a provider.

Defendants maintain that Jones was seen bysemractitioner the following day for his chief
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complaint of pain. A physical examination obsertleat Jones was in no distress, he ambulated
without a limp, he had normal mugature, and he had no skeletenderness, joint deformity,
effusion, erythema, or pain on palpation. JseNaproxen prescription was increased to 500
mg. and warm compresses were ordef@&CF No. 44-3, 25-28; ECF No. 44-5, 59). On
February 21, 2014, Jones appeared at the medina with a sole complaint of constipation.
(ECF No. 44-3, 30-31).

On March 11, 2014, Jones returned to the oadiepartment repornty he had ingested
batteries. It was noted during this visit that @ew of Jones’s musculoskeletal system revealed
no bone/joint pain, swelling, or weakness. (EG¥ B4-3, 32—38). After his return from the local
hospital, Jones was held inetlprison infirmary and Special Observation Housing (SOH) for
monitoring and suicide precaaitis. (ECF No. 44-3, 39-43, 45-67).

On April 24, 2014, Jones filed a sick-call queest after his return to NBCI.
He complained of pain to his left knee ang.hlones was seen by healthcare staff on April 28,
2014, at which time he reported a leg, hip, anegekfracture in 2010 and a recent left lower leg
fracture. He was referred to a provider for further examination and was prescribed heat
applications. (ECF No. 44-3, 69-70; ECF0.N44-5, 65). On April 30, 2014, Dr. Joubert
performed an examination on Jones and foundthitve negative for weakness but positive for
back pain, bone and joint sympte, and myalgia. Joubert furtndiagnosed Jones with “chronic
pain syndrome” and continued him on MotrifECF No. 44-3, 71; ECF No. 44-4, 1-2).

Jones next complained of renewed leg ancekmen in a sick-dhrequest on June 27,
2014, with an onset date two months prior. He el@pirevious episodes of pain. Three days later
he saw healthcare staff and was assessed as laleftigeg sprain/strain. He was continued on

Motrin and moist heat. (ECFd\44-4, 6—7; ECF No. 44-5, 68-69).



Jones returned to the mediaepartment later in Julpf 2014 for claims of a bone
sticking out of his left knee asell as left hip and knee paihlis examinations were objectively
normal; no swelling, bruises or malformation sMabserved. Jones was able to ambulate and
move onto the medical table normally. He hadlaROM and was found tde in no distress.

He was advised to continue on his medicatiord ce and cool compresses were prescribed.
(ECF No. 44-4, 8-13; ECF No. 44-5, 70-71; ECF No. 44-6, 1).

According to defendants, Jones next conmgd of left knee and hip pain on August 17,
2014. When seen by medical stafé thext day, his gait was found to be normal, and he was in
no visible distress. On August 20, 2014, Jonemptained of “pain.” No objective findings
regarding Jones’s left leg were made. No smadiscoloration, tingligéinumbness, or swelling
were noted. Jones’s gait and ROM were within rarlimits and he was able to transfer to an
examination table without difficulty. He wasfeered to a medical provider. Throughout August
of 2014, Jones filed sick-call qaests seeking x-rays, a knee and ankle brace, a cane, and
Tylenol #3, as well as tier, bottom-bunk, anditbm-range restrictions. Defendant Clarke
diagnosed Jones with a non-spieciDisorder, synovium/tendon/bursaand prescribed him
Ibuprofen 400 mg. for ninety days, ice forsHeft foot, and a sttehing and strengthening
routine. (ECF No. 44-4, 30-33; ECF No. 45-6, 7, 9, 11).

Defendants maintain that Jones next complained of pain to his extremities on October 2,
2014. Two days later, he was examined. HisMRé@nd gait were found to be within normal
limits and an examination found no objective evioef any issues with his left leg. He was
nonetheless referred to a provider for furteealuation. (ECF No. 44-4, 41-43; ECF No. 44-6,

13). On October 7, 2014, Clarke again examiaed treated Jones. Jones acknowledged he was

3 A sinovial bursa is a sac comtaig synovial fluid that occurs at the sites of friction between a

tendon and a bone over which it plays, or subcutaneously over a bony promireeeww.http://medical-
dictionary.thefreedictionary.com/synovial+bursa.



able to climb and go down stairs, exercise, knge on his shoes and socks, walk, and perform
the activities of daily living (“ADLS”). His Ibuprofen wasontinued. (ECF No. 44-4, 44-45). On
October 22, 2014, Jones returnedhe medical department with cotamts of left foot, ankle,
knee, and hip pain. He requested Ultram or Tylend! #8.was found in no acute distress, with

a full ROM, and was able to geh and off the examination table several times. The treatment
plan of Ibuprofen and cold compresses was retaihed4§—48).

On December 13, 2014, Jones was seen dgaihis complaints of knee pain. He was
urged to continue using the Ibuprofen, elevaseldit leg, and use warm compresses. (ECF No.
44-4, 49-51; ECF No. 44-6, 17). On January 14, 2048es returned to the medical department
complaining of knee, ankle, drhip pain. He was referred to medical provider and seen on
January 19, 2015, at which time a knee sleeve walered, along wittan anti-arthritis
medication (Mobic). Jones was also referredato outside provider for left knee injection
therapy. (ECF No. 44-4, 52-56; ECF No. 44-6, 1. was fitted for a left knee sleeve on
February 8, 2015. (ECF No. 44-4, 61).

On March 27, 2015, Jones was seen for his complaints of edema in both his legs. He was
prescribedjnter alia, Motrin and Minipress, a hypertgion medication. (ECF No. 44-4, 70-71,
ECF No. 44-6, 25).

On or about August 26, 2015, Jones complainezktsEme pain in his left ankle and side
of the foot. When seen by medl staff on August 28, 2015, he wiasind to walk with a steady
gait and was able to transfer without difficulty. Jones was referred to a medical provider. On
September 3, 2015, he was seen in the medicaltdegra for his complaint of left ankle pain.

The physician on duty, Dr. Ashraf, oréd an x-ray of the left ankle rule out a fracture. The

4 Tylenol #3 is considered an opiate, whilditram is a narcotic-like pain relieverSee

www.https://www.drugs.com/mtm/tylenol-withedeine-3.html; www.drugs.com/ultram.html.
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x-ray showed no fracture, diskton, or subluxation. (ECFd 44-5, 37-43; ECF No. 44-6, 39).
Jones was again seen by healthcare staff pteBder 9 & 14, 2015, for his complaints of hip,
leg and knee pain. His gait was found to be dbaMvsteady, and he had no difficulty getting off
and on the examination table. A request wasetanade for Jones twve a bottom tier/bottom
bunk for three months while his records wbeing reviewed. (ECNo. 44-5, 44-50; ECF No.
44-6, 40). Defendants maintain that they tomre to provide Jones with ongoing medical
treatment for his hip, kneankle, and foot pain.

In his opposition, Jones maintains that he tiaarly raised an Eighth Amendment claim
that is not foreclosed merely because he afemded some treatment. He accuses defendants’
counsel of making false statements regarding wieewas transferred to Maryland from Ohio,
whether he was treated at NB@ithe Western Correction Institution in Cumberland, Maryland,
and what recreational activities tvas involved in. (ECF No. 47).

Upon review of the extensive record submitted, the court finds no Eighth Amendment
violation. The record reveals that Jorfded numerous sickall slips regardingjnter alia,
asthma attacks, constipatiomdapain in his wrist and handSéeECF No. 44-5). He was
examined and treated for all of these problems.slafs® filed sick-call slips complaining of left
hip, knee and ankle pain. He was repeatedly exanby nurses, physician’s assistants, and
doctors. Although healthcare staff found no otdyecmedical problems, Jones was nonetheless
prescribed Mobic and Keflex, given an extermaddical device to reduce the subjective pain in
his knee, and provided an x-ray lmk ankle. Jones’s requests Ultram and Tylenol #3 were
declined, but he was provided NSAIDS andhest pain analgesicsncluding Naproxen and
Motrin. His assessments werensistently unremarkable, hisigaas found to be normal, he

was able to ambulate, he had a full ROM, higitglio engage in ADLs was unrestricted, and he

11



was observed to be capable of moving onted down from, the examination table without
difficulty.

An Eighth Amendment violation cannot be magieen the record presented in this case.
Summary judgment will be enteradfavor of defendants JoubericClarke in a separate Order

to follow.

Date: 3/8/17 /sl
Gatherine C. Blake
UnitedStateDistrict Judge
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