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MEMORANDUM OPINION
In an Amended Complaint (ECF 2MWlichelle McCray, the selfepresented plaintiff,
sueddefendant Bank of AmericaCorp, et al.”(“BOA”).> The litigationis rooted inplaintiff's
purchasen August 2006 of a home on Harriet AverineBaltimore, with a mortgage loan fro
Countywide Home Loansinc. (“Countrywide”). Id. BOA purchased Countrywide in 2008
andplaintiff’s loan was formally transferred todB\ in 2009? SeeECF 20, f 1; ECF 20 Ex. A;

ECF 213

! According to defendant, Bank of America, Coip.a holding company that neither
makes nor services mortgage loans and had no involvement with plaintiff. ECRt6b n.1.
Defendant assumes that plaintiff intended to sue Bank of America, N.ANABY\ because
BANA, or its predecessor by merger, “was the entity that serviced the I&suaias it relates to
the allegations” in the first amended complailat.

The Qourt is mindful that Bank ofAmerica, N.A. isoften referred to colloquially as
“BOA.” Indeed, BANASs letterhead statesnly “Bank of Americd® SeeECF 20, Ex. Z1.
Therefore, | shall uséhe abbreviation BOAIN lieu of BANA.

2 Plaintiff refersto “Countrywide Home Loaris(ECF 20 at }, while defendant refers to
the entity asCountrywide Home Loans Inc., d/b/a, America’s Wholesale LendseéECF 65
1 at 3. | shall use the corporate designation.

According toBOA’s website BOA announced its acquisition of Countrywide on January
11, 2008. SeeBank of America Agrees to Purchase Countrywide Fin. C&ank of America
Investor Relatios (January 11, 2008&yailable at http://bit.ly/2mco5HI.

% McCray frequently refers to “defendants” but has sued only one defen8hefiled
numerous exhibits with the Amended Complaint (ECF 20), but #Hreynot available on
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McCray appears to assemultiple violations of the Real Estate Settlement Procedures
Act, as amendedl2 U.S.C. 88 260let seq (“RESPA”), and a violation of RESPA’s
implementing regulationsSee, e.g.ECF 20 1 113, 23, 4042. Plaintiff also seemstassert a
claim under the&Consumer Financial Protection ACCFPA"), 12 U.S.C. 88 5531 and 5536(a)
Id. 1 2% In her prayer for relief, McCragsksthe Courtto appoint “an independent company or
individual . . . to review the defendant’s loservicing (accounting practices) in order to resolve
thediscrepancies” described in the Amended Complaint. ECF 2022.21In additionMcCray
also seeksinter alia, damages for harm to the housaused by BA (ECF 20 at 22)and
damages under RESPA for “ef®r not investigated, corrected, and or [sic] mentioned in
defendant’s response . 7 .1d. at 2.

BOA has filed a motion for summay judgment(ECF 65), which is supported by a
memorandum of law (ECF &b (collectively,the “Motion”) and exhibits. ECF65-2 through
ECF 658. McCray opposethe Motion (ECF 66) (“Opposition”) and has also submitted
exhibits. ECF 661 through ECF 6®&. BOA has replied (ECF 67) and has providaal
additional exhibit. ECF 67-1.

In its Motion, BOA failed to address a dia based on a Consumer Complaint Form

(“CCF”) andan exhibit submitted by plaintiff with ECF 20g., Exhibit Z1. Therefore, b@rder

CM/ECF and were not assigned document numbers by the Clerk. Thereforéréfeinab the
exhibits using plaintf's labels. However, where exhibits wesebmitted with other filings, |
will also refer to the ECF number.

* As discussedpfra, in June 2015 | issued a Memorandum Opinion (ECF 18) and Order
(ECF 19), granting in part and denying in pa@A’s motion to dismiss (ECF 11). The Court
determined that plaintiff did not assert “discrete, common law claimsctmuating, breach of
contract, or loss of rental income.” ECF 18 at 24. However, | granted leave to anssset
such claims.Id.; ECF 19. Nevertheless, it does not appear that the Amended Complaint asserts
common law claims for accounting, breach of contract, or loss of rental incBeeECF 20
111, 7. Accordingly, for the reasons stated in ECF 18, | shall not considerlaumeb. c

-2-



of February 13, 2017ECF 73) I invited the parties to submit memoranda addressiaigtiff's
claim that BOA failedto respondsufficiently tothe CCFthatplaintiff submittedto the Office of
the Comptroller of the Treasuny violation of RESPA, and to her claimnder24 C.F.R.
8 3500.17(k)(1) Id.; seeECF 65. | also advised the parties that my Order constihatiece that
| would address the isssiander Fed. R. Civ. P. 56. ECF 73 atBer myOrder (ECF 73, the
parties submittedhemoranda (ECF 82, McCray; ECF &)A). In additionBOA responded to
ECF 82 as permitted by my OrdeSeeECF 85. However,McCray did not respontb ECF 83
although she was permitted to do Seedocket.

| have construedBOA’s two submissions(ECF 83; ECF 85) as supplemenib its
Motion. | will construeplaintiff's submission ECF 83 as a supplemend her Opposition.

The Motion is fully briefed and no hearing is necessary to resolv€etlLocal Rule
105.6. The Court is mindful of its obligation to construe liberally the pleadings of a pro se
litigant, which are “held to less stringent standards than formal plgadirafted by lawyers.”
Erickson v. Pardus51 U.S. 89, 94 (2007%ee also White v. Whjt886 F.2d 721, 7223 (4th
Cir. 1989). Nevertheless,dr the reasons that follow, | shall grant the Motion.

l. Factual and Procedural Background
A. Procedural Background

McCray filed suit in the Circuit Court for Baltimore City in June 2QECF 2)and

included thirtyfive exhibits. ECF 21 through ECF B5. Defendantremoved the case to this

Court under 28 U.S.C. 8§ 1331, 1332, and 1441. ECF 1.



On September 8, 20180A moved to dismiss thimitial Complaint. ECF 11seeECF
2. By Memorandum Opinion (ECF 18) and Order (ECF 19) of June 1, 2015, | granted the
motion in part and denied it in part.

In particular, | granted the motiowjth prejudice, as to McCray’'s RESPA claim arising
from thecomplaintsubmitted to the Consumer Financial Protection Bu(gaePB”). ECF 19.
| coud not determine whether plaintiff asserteldims for accounting, breach of contract, and
loss of rentalncome,and thus denied themd.; seeECF 18 at 2224. And, | denied the motion
to dismiss with respect to plaintiffs RESPA claim regarding two qualified writegjuests
submitted by plaintiff SeeECF 18 at 20.In my Order (ECF 19), | granted plaintiff twentye
days to amend her suit to allege RESPA claims for additional qualified wetterests and to
assert other claims, such as for an “accounting, breach of contract, loss loihcamee, or the
violation of 15 U.S.C. § 45, or a claim based on the ‘rules’ cited in her Motion for a Hearing.”
Id.

McCray filed an Amended Complaint on June 18, 2015. ECF 20. It containghicréy
numbered paragraphs and a lengthy prayer for relldf. The assertions in the Amended
Complairnt are challenging to discern, and the document does not explicitly set forth causes of
action. See id. Nor didMcCray include as an exhibit a “redline copy” identifying the changes
made in the Amended ComplairfeeECF 20; Local Rule 103.6.

Upon reviewof ECF 20, although the language has changed, it does not appear that

McCray has asserted claims for an accounting, breach of contract, or lossabinehe. See

® | incorporate here the factual and procedural history set forth in my Mechoma
Opinion of June 1, 20155eeECF 18.



ECF 20° And, it does not appear that McCray has asserted claims under the “ruldsihcite
ECF 16 (§ 1026.36(c); § 1024.37; and § 1024.35(aPut, it does appear that McCray has
asserted a new claim under the CFPA (ECF 20, Y 2), and a new claim under RESPA’s
implementing regulations. ECF 20, § 23. Moreover, McCray has amplified hé?R&&ms
regarding the CCF and the CFPB ComplatseeECF 20, 11 40, 42.

B. ThelLoan

On or about August 30, 200damtiff executed a Deed ofrilistin favor of Countrywide
and obtainedn adjustable rate mortgage in the amount of $107,3%0.68n"), with an initial
interest rate of 9.850%, secured by property located at 2469 Harriet Ave., BaltiviDra123
(the “Property”). ECF 112 (Deed of Trust). Although the Loan was initially made with
Countrywide, BDA acquiredCountrywide in 2008. ECF 20, | 1.

McCray obtainedseveralmodifications tothe Loan. She obtainedher first modification
on January 9, 2008 (“First Modification”). ECF 20 Ex.BGCF 211. BOA's payment records
show that, at the time of the First Modification, payment eias andbwing for May 2007. ECF
65-2 at 3132; 3839. The First Modification which was effective March 1, 200&flected an
unpaid principal balance of $123,715.98th monthly payments gfrincipal and interest in the

sumof $1,369.64 and an interest raté 8.850%. Id.

® In the Amended Complaint, McCray amplified her assertions regarding lost rental
income. ECF 20, 1 43. Buhe assertions relate to damages rather than to an independent claim.
SeeECF 66 at 9 (“If the Defendants [sic] didn't fail to investigate, correct amtl g@rections to
the new servicer Plaintiff's house would have not been lock [sic]; Plaintiff woulsl foand a
tenant and would have been earning rental incomd.BCF 13 at 8.

’ Plaintiff did not identify in ECF 16 the title of the U.S. Code or Code of Federal
Regulations to which she was referring. It appears that these citagoesTatle 12 of the Code
of Federal Regulations.



On December 4, 2008/cCray obtaineda second modification of the LogfSecond
Modification”). ECF 20 Ex. G; ECF-22 (Second Maodification). The Second Modification,
which was to be in effect from January 1, 2009 until December 31, 28flé&cted a principal
balance 0f$129,504.00based on payments due and owing for Au@@$t8. Id.; seeECF 652
at 33. It also reduced McCray'’s interest rate to 3.625%, with combined monthly payhents
$618.38.ECF 20 Ex. G; ECF-22 at 1.

McCraywas approved foa third modification on May 11, 20Q8Third Modification”).
ECF 20 Ex. B1; ECF 28; ECF 652 at 4850 (Third Modification). The Third Modification
reflected anunpaid principal balancef $128,48.94, included monthly payments $72427,
andseta fixed interest rate of 3.585%, effective @sJuly 1, 2009.ECF 652 at 4850. BOA'’s
records indicatehat the Third Modificatiorwas effectiveas of November 13, 2009SeeECF
65-2 at 34.

Thereafter McCray intermittently failed to makpayments duen the Loan. SeeECF
65-2 at 3337. Moreover,BOA did notreceivepayments from McCray after April 29, 2011
That payment was applied to the payment due and owing for January RGE1652 at 37.

BOA notified McCray on November 23, 201fhat it had transferred the Loan to
Specialized Loan Servicing, LLC (“SLS"g¢ffective January 1, 2012. ECF 20 Ex. B2; ECH 2
(Notice of Assignmentj On or aboutMarch 19, 2015, the Deed of Trust was assigned to the
Bank of New York Mellon (f/k/a Bank of New Yk) (“BONY”), as Trustee for the Certificate
Holders of CWABS, Inc. Assddacked Certificates Series 2008. ECF 65 at 2526

(Assignment of Beneficial Interest).

8 Plaintiff twice sued SLS, without succes§eeRDB-12-2200; JFM15-2807. See also
ECF 653; ECF 654. It is well settled that a district court may “properly take judicial notice of
its own records.”Anderson v. Fed. Deposit Ins. Cqrp18 F.2d 1139, 1141 n.1 (4th Cir. 1990);
Fed. R. Evid. 201.



On April 21, 2015, foreclosure proceedings wangiated in the Circuit Court for
Baltimore Cityagainst the Propertase No. 24015001105eeECF 657. The Property was
sold to BONY at a foreclosure sale on October 20, 2015, for $31,588e id. ECF 656
(Substitute Trustee’s Deed). The sale was ratified on or about July 29, 2GF665¢ at 8.
BONY assigned the deed to a third party on June 10, 2016, for $32B0B 658 (Deed of
Assignmenk

C. TheQualified Written Requests

Congress enacted RESPA in order “to insure that consumeese provided with
greater and more timelyformation on the nature and costs of the [mortgage loan] settlement
process and are protected from unnecessarily high settlement charges causednbgbcesitve
practices ...” 12 U.S.C. § 2601. Under RESPAmortgageservicer must respond to, or take
action ona borrower’s qualified written request (“QWR”12 U.S.C. 8§ 2605(e)(2).

A QWR is a “written request from the borrower.for information relating to the
servicing of [a] loan.” 12 U.S.C. § 2605(e)(1)(ARESPAfurther defines aQWR aswritten
correspondenciom a borrowethat“(i) includes, or otherwise enables the servicer to identify,
the name and account of the borrowemd “(ii) includes a statement of the reasons for the
belief of the borrower . . . that the account is in error . .Seel2 U.S.C. 88 26(0%®)(1)(B).

In her Amended ComplaintMcCray assertsthat she submitted four QWRs to
Countrywide and/or BA, to which the loan servicer did not respond or responded
inadequately According toMcCray, she senher first QWR (“First Letter”)to Countrywide
after signing the First ModificationECF 2Q § 13. In particular, McCray claims that she sent

the First Letter when she returned the documents for the First Moidificet.), which were due

® According to BOA, plaintiff alleged that she only sent three QWRs. ECF 65-1 at 6.
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on January 24, 2@ ECF 211 at 2 But, at her deposition, McCray testified that the First
Letter wassent“back in early 2007, 2008'm not quite suré ECF 671 at 4 Notably, McCray
does not have a copy of the First Lettétt her deposition, McCratestified “I don’t have that
letter. . . . [U]nfortunately that’s the one letter | do not have..”

McCray also sent a letter to Countrywide dated December 22, 2@@fhg with the
Second Modification. ECF 20 Ex. ECF 23 (“Second Letter”). At her deposition, McCray
testified that she sent the Second Letter “with the loan modification agnéem . It was in the
same envelope.” ECF 65 at 5. The Second Letter sought informat@as to perceived
inaccuracies in the modification, including the payment amount and principal balance20ECF
Ex. B, ECF 23. In the Second Letter, McCray stated:

| have contacted [@lntrywide on several occasions seeking to speak with

someone whocan assist me with this modification and the inaccuracy.

Unfortunately no one tarnedany of my phone calls, therefore | have decided to

place it all in writing. | am not able fway back the amount that | owe but | have

some concerns about the amount that is badlapd to my principal balance.

The Second Letter concluded,: “Please note that | am signing these documents with
the understanding that | will lmntacted to resolve the inaccurate amounts of principal balance,
monthly mortgage, antthe date this modification will all take effect.

Moreover McCray submitted aCustaner Complaint Form to the Office of the
Comptroller of the Treasury. ECF,Zbx. C; ECF 26 (CCF). Exhibit C is undated, apart from

an “Expiration Date” of December 31, 201$eeECF 20 Ex. C; ECF-B. However, in a letter

from BOA to McCrayin respomseto the CCF, dated November 4, 2010 (ECFEQ Z1), BOA



statal that the CCF was filed with the Office of the Comptroller of the Currency on8kgte
22, 2010.1d.*°

Under a section titled “Complaint Information,” the CCF teams a singlespaced
paragraph ECF 2Q Ex. C at 3;ECF 26 at 3. It begins: “There are a couple of issues I've had
with Countrywide as my mortgage company and | would like the following situations
investigated.” Id. Plaintiff reiteratal the concerrexpressedn the Second.etter ECF 2Q Ex.
B; ECF 23), andsdd: “l wrote a letter to discuss the discrepancies. They never responded to
my letter.” I1d. at 3. McCray also expressesome of the same concerns containedhia
Amended Complaint (ECF @), including, for examplethe concern thaBOA wrongfully
chargedher forcertain Baltimore City tax payments to her deBompareECF 2Q Ex. Cwith
ECF D, 2.

BOA responded tdMcCray’s CCFin a letter dated November 4, 2010. ECF BR. Z1.
BOA explainedthe calculation of therincipal, howMcCray's paymentsvere applied to the
account andwhy certain fees were assessed followingrtiagifications. Id. Moreover,BOA
provided a breakdown of the amount due, asledMcCray to contact a customer service

representative so thBOA could further answer her questiorid.

19 0On its face, Exhibit C does not indicate that it is a formuf® with the Office of the
Comptroller of the Currency. However, pursuant to the Paperwork Reduction Act of 1995, 44
U.S.C. 88 3501et seq. and its implementing regulations, 5 C.F.R. 88 3805eq. each federal
agency must obtain an OMB Control Number from the Office of Information and Regulat
Affairs (“OIRA”) of the Office of Management and Budget for each infororatiollection, and
display that number on the front page of the form collecting informat8ee, e.g.44 U.S.C. 8
3506; 5 C.F.R. 8320.3. The OMB Control Number on the CCF is 182332. SeeECF 20,
Ex. C; ECF 26. | take judicial notice that OMB Control Number 188232 corresponds to the
Customer Complaint Form issued by the Office of the Comptroller of the TyeaSee, e.9.80
FR 5135001 (Aug. 24, 2015)see alsdOIRA, Reginfo SearchOMB Control Number 1557
0232,available at http://go.usa.gov/x9hrg.



Then, on January 31, 2012, McCray filed a customemptaint with theCFPB. ECF 20
Ex. A; ECF 21 (“CFPB Complaint).'* The CFPB Complainidentified BOA as the financial
institution that wasthe subjecbf the complaintandlisted a variety of perceived problems with
McCray’s mortgage, including the calculation of payments,atmunt ofprincipal due, and the
assessment of various charg&eeECF 2Q Ex. A; ECF 21. McCrayalso claimedhat BOA’s
customer service was unresponsive todoericerns.ld.

BOA responded to McCray’'s CFPB Complaby letter dated March 9, 2012ECF 20
Ex. C2;ECF 27. BOA included detailed explanatioas toMcCray'’s inquiries, including the
compuation of the principal balance, the assessment of fees, and why property tages wer
charged. Id. at 23. Moreover, the response noted tB&A had unsuccessfullyattempted to
contact McCray by telephorm February 15 and 16, 2018,discuss her conass. Id. at 1. In
the event McCray wanted to discuss her concerns, the response included the telephonefnumber
Paulette DearmyefCustomer Advocate,” in the “office of the CEO and President,” who signed
BOA's letter. Id. at 3.

Additional facts arencluded in the Discussion.

. Standard of Review

Under Rule 56(a) of the Federal Rules of Civil Procedure, summary judgment is
appropriate only “if the movant shows that there is no genuine dispute as to anyl fisatesiad
the movant is entitled to judgmeas a matter of law.”"See Celotex Corp. v. Catre#t77 U.S.
317, 32224 (1986);see also Irag Middle Mkt. Dev. Found. v. Harmqo848 F.3d 235, 238

(4th Cir. 2017) (“A court can grant summary judgment only if, viewing the evidence in the light

1 The complaint submitted to the CFPB is undatecee BCF 20, Ex. A; ECF 4.
However,BOA responded to thEFPB mplaintby letterto McCraydated March 9, 2012In
theletter,BOA indicatedthat the complainits dated January 31, 2012. ECF 20, Ex. C2; ECF 2
7.
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most fasorable to the nomoving party, the case presentsgemuingssuesof materialfactand
the moving party demonstrates entitlement to judgment as a matter of law.”).ofFheoning
party must demonstrate that there are disputes of material fact so as toepthelidvard of
summary judgment as a matter of laMatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp.
475 U.S. 574, 585-86 (1986).

The Supreme Court has clarified that not every factual dispute will defeat tiemot
“By its very terms, this standard provides that the mere existersmadalleged factual dispute
betweenthe parties will not defeat an otherwise properly supported motion for summary
judgment; the requirement is that there begenuineissue ofmaterial fact.” Anderson v.
Liberty Lobby, InG.477 U.S. 242, 24-A8 (1986) (emphasis in original). A fact imaterial” if
it “might affect the outcome of the suit under the governing lad.’at 248. There is a genuine
issue as to material fact “if the evidence is such that a reasonable jury efourda verdict for
the nonmoving party.d.; seeRaynor v. Pugh817 F.3d 123, 130 (4th Cir. 2016).

“A party opposing a properly supported motion for summary judgment ‘may not rest
upon the mere allegations or denials of [its] pleadings,’ but rather must ‘Sespacific facts
showing that there is a genuirssue for trial.”” Bouchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 522 (4th Cir. 200@juoting former~ed. R. Civ. P. 56(e)kert. denied514
U.S. 1042 (2004)see alscCelotex 477 U.S. at 3224. Moreover, in resolving a summary
judgment motion, a court must view all of the facts, including reasonable inferences toare dra
from them, in the light most favorable to the franving party. Matsushita Elec. Indus. Co.
Ltd.,, 475 U.S. at 587accord Roland v. United States Citizenship & Immigration Se8#)

F.3d 625, 628 (4th Cir. 2017DIC v. Cashion720 F.3d 169, 173 (4th Cir. 2013).

-11-



The judge's “function” in reviewing a motion feummaryjudgments not “to weigh the
evidence and determine the truth of thatter but to determine whether there is a genuine issue
for trial.” Anderson 477 U.S. at 24%ccord Guessous v. Fairview Prop. Inv., LL&28 F.3d
208, 216 (4th Cir 2016). Thus, in consideringuanmary judgmennotion, the court may not
makecredibility determinations.Jacobs v. N.C. Administrative Office of the Coun80 F.3d
562, 569 (4th Cir. 2015Nercantile Peninsula Bank v. French99 F.3d 345, 352 (4th Cir.
2007). Moreover, in the face of conflicing evidence, such as competing
affidavits summaryjudgmentordinarily is not appropriate, because it is the function of the fact
finder to resolve factual disputes, including matters of witnesdibility. SeeBlack & Decker
Corp. v. United State436 F.3d 431, 442 (4th Cir. 200®)ennis v. Columbia Colleton Med.
Ctr., Inc, 290 F.3d 639, 644—45 (4th Cir. 2002).

However, to defeat summary judgment, conflicting evidence must give rise to
agenuinedispute of material factAnderson477 U.S. at 24#48. If “the evidence is such that a
reasonable jury could return a verdict for the nonmoving party,” then a dispute ofahfater
precludes summary judgmend. at 248;see Sharif v. United Airlines, In841 F.3d 199, 204
(4th Cir. 2016). Conversely, summary judgment is appropriate if the evidence “is-suede
that one party must prevail as a matter of lavAhderson 477 U.S. at 252. And, “the mere
existence of a scintilla of evidence in support of the [movant's] position will beiansaf, there
must be evidence on which the jury could reasonably find for the [movaddt].”

1. Discussion
A. TheRESPA Claims
Plaintiff claims that she is entitled to relief under RESPA based @fA'SBfailure to

respond to the First Lettethe Second Lettethe CCF and the CFPB Complaint, which esh
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asserts were QWRs within the meaning of the statute. ECH[2013,40-42, seeECF 652 at

96. In the Motion, BDA asserts five grounds as to why summary judgment should be geanted
to these claims. In particular(& asserts (1) there is no edienceas to the existence dtiie
First Letter; (2) plaintiff sent the First Letter and the Second Letter to the wrong ssjdre
absolvingBOA of liability under the RESPA(3) the Second Letter was not a QWR as defined
by the RESPA,; (4) plaintiff failed tproduce any evidence of damagasg (5) McCray’s claims
underRESPA ardime-barred ECF 65-1 at 11-15.

For the reasons stated below, | shall grant summary judgmeB®A with respectto
McCray’s chims regarding the First Lettethe Second Letterand the CCFbecausethose
claims are barred byRESPAs statute of limitations And, | shallgrantthe Motionasto the
CFPB Complainbecausehat claimwas previouslydismissedwith prejudice. Finally, | shall
award summary judgmento BOA as to McCray's claim under RESPA’s implementing
regulatiors, because Congress has not created a private right of actisunctoeclaim.

1. The Statute

As noted,CongresseractedRESPA in order ‘to insute thatconsumes . . . ae provided
with greaer and more timdy information onthe naure and costs of thenjortgage loan]
settement pr@ess and ae proteded from unecessarily high settement chargesaused ly
catan abusive practes . ...” 12 U.SC. 8§ 2601. And, asindicated, aQWR consists of
written corresponderecfrom a borower that “(i) includes, or othewise enableghe ®rvicer to
identify, thename and accounof the borower”, and {ii) includes astaementof thereasons
for the belief of the borrower . .thatthe accounts in error a provides sfficient detil to the
savicer regading otherinformation saight by the borrowet. 12 U.S.C. § 260%)(1)(B).

Upon receipt of a QWR from a borrower, § 2@)&) requires anortgage savicer to:
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(A) make appopriate correctionsin the acount of the borrowe
including thecrediing of ary late chagesor penaltes, andtransmit
to the borrower a wrien notficaion of such correction Which
shdl include thename and téephone number cd representativef
the sevicerwho can provide adstarceto the borrower);

(B) after conductig an investigation, provide the bower with a
writtenexplanation or tarification that includes—

() to the extent applicable,a stagment of the reasonsfor

which the ®rvice believes theaacount of the borower is
correct as detemined by the rvicer; and

(i) the rame and teleplone number ofin individual enployed
by, or the dfice or cepatment of, the ®rvicer who can
provide agstarce tothe borower; or

(C) afta conductig an investigation, providghe borower with
a writtenexplanation or tarification that includes—

(i) information requested by the borower or an eplamtion of
why the infamation requesteds unavailableor cannot be
obtained by the seicer; and

(i) the rame and teleplone number ofin individual enployed
by, or the dfice or cepatment of, the ®rvicer who can
provide &gstarce tothe borower.

In 2010, Congess amendedthe deallines within which mortgage sevicers must
adknowledye and respond to a QVR. See Dodd-Frank Wh Streed Reform and Consunre
Protedion Act (“Dodd-Frank Act”), Pub. L. 111-203, 8§ 14@3 124 Sta 1376, 2184
(2010 (codified at 12U.SC. § 2605(€)1)-(2),(4)). Bu, the subtantive requiranents of
borrowas’ QWR’s and sevicers’ responses we not changed.Comparel2 U.SC. § 260%e)
(2006) with 12 U.S.C. § 2605}§2012.

Prior to the 2010 amendments, the mortgage servicer was required to provide the
borrower with a written response acknowledging receipt of the correspondence twrdmty

days (excluding legal public holidays, Saturday, and Sundays), unless “the actiestedds

taken within such period.” 12 U.S.C. § 2605(e)(2) (2006). The oddk Actamendments
-14-



extended the time for acknowledgementthirty days (excluding legal public holidays,
Saturday, and Sundays).

And, prior to the Doddrrank amendments, a mortgage servicer@tadays (excluding
legal public holidays, Saturdays, and Sunddgsbake action on the inquiry. 12 U.S.C. 8
2605(e)(2) (2006). Following the DoddFrank amendments, mortgage sensceave only
thirty days (excluding public holidays, Saturdays, and Sundays) to take action on ting inqui
12 U.S.C. 8§ 2605(e)(2) (2016). However, the Dédank amendments provided tmabrtgage
services can obtain afifteen-day extension “if, before the end of such-&y period, the
servicer notifies the borrower of the extension and the reasons for the delgyondiag’ Id.

A savicer’s failue torespondio a QWR, as required, entitles a borrou@mrecover
adual camages & wdl as statutoy damage in cases showing a “pattan or
pradice of norcomplance.” 12 U.S.C. 8§ 2605(f). The DoddFrank Act increasedthe
maximum awad of statutay damagedor a “patten or pradice” of violation from $1,000
to $2,000.SeePub. L. 111-203, § 1463(}1), 124 Stat. 1376, 2184.

“In order to statea claim for a vidation of RESPA's QWR provisions, the borrowenust
demongrate (1) a written requst that meets RESPA’'s ddinition of a QWR, (2) the
savice failed to perfam its dutes, and (3) adual damages$. IAR Family Trust v. Suntrust
Mortgage Inc., 3:13CV-418-GCM, 2014WL 1432378, &*3 (W.DN.C. Apr. 14,2014) see
also Bourdelas v. JMorgan Chase Bank, N.A3:10CV-670, 2012 WL 5404084 (B. Va.
Nov. 5, 2012).

2. TheFirst and Second L etters
Plaintiff alleges that the loan servicer (Countrywide) failed to responcetbitkt Letter

which she claims was sentéither 2007 or 2008SeeECF 67#1. And, she claims that the loan
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servicer (Countrywide) also failed to respond to$leeond Letter, which was sent on December
22, 2008.ECF 2Q 11 1, 13, 41seeECF 23, ECF 20Ex. B.

BOA contendghat summary judgment is appropria®to both letters, arguing that the
claims are timéarred. ECF 65-1 at 15n her (pposition,McCraystates:

If there is d'threeyearstatute ofimitations from the date of the violation" how is
the"date of the violation determined?For instance Plaintiff sent a QWR in with
the first signed modification in 2008Then another QWR ExhibB was sent in
2008 then another one sent in Exhibit C in 2010 then another one ANt

in 2012. How dowe determine the date of the actual violation to determine that
the 3 year statute dimitations are up?If we use the year of each QWR for
example, 2008 then how do we determine winenviolation occurred?The law
does not explain or detail how to dehine when the violatioaccurred nor how

to determine when the thrgeear statute of limitations has been reachétthout

this valuable information to determine statute of limitations and violations the
Defendants cannot claitme barred on the QWR.

Section 2614 of Title 12 of the United States Code is titled: “Jurisdiction of gourts

limitations.” It provides, in pertinent pard.:
Any action pursuant to the provisions safction 26052607, or26080f

this title may be brought in the Unit&lates district court or in any other court of

competent jurisdiction, for the district in which the property involved is located,

or where the violation is alleged to have occurreithin 3 years in the case of a

violation ofsection 260®f this title and 1 year in the case of a violation

of section 26070r 26080f this title from the date of the occurrence of the

violation . . . . (Emphasis addeldy

Under 8§ 2614, the limitations period “runs from the date of the alleged RESPA
violation.. ..” Merritt v. Countrywide Financial Corp.759 F.3d 1023, 1040 (9th Cir. 2014).
Here, plaintiff's claims arise under the “[d]uty {d] loan servicer to respond to borrower

inquiries”, which is codified at 12 U.S.C. § 2§8K2) Thus, pursuant to 12 U.S.C.2814,

plaintiff had three yearto initiate the lawsuit, dating frorthe end of the period in which the

12 Section 2614 was amended in 2011. Those amendments are not relevant to the statute
of limitations as it applies tactions brought by private individual€omparel2 U.S.C§ 2614
(2016)with 12 U.S.C. § 2614 (1996-2011).
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mortgage servicer was to responceazh particulaQWR. Seel2 U.S.C. § 2605(¢e)(25ee also
Sykes v. RBS Citizens, N.A.F. Supp. 3d 128, 142 (D.N.H. 2014) (observing that claims under
12 U.S.C. 8§ 2605(€e)(2) accrue sixty business days aftertgage servicer receives a @V

In my view, summary judgment is appropriate abdththe First Letter and the Second
Letter, because thelaimsare timebarredunderRESPA'’s statute of limitations. With respect to
the First Letterthereis no documentary evidena# the letter its contents, owhenit was sent.
SeeECF 652 at 1112; ECF 671 at 4. At her deposition, McCray was asked, with reference to
the paragraphin the Amended Complaint describing the First LettéiWhat letter are you
referring to?” ECF 64 at 4. McCray responded: “So | don’t have the letter. That was back in
early 2007, 2008; I'm not quite sure. So unfortunately, that’s the one letter | do not tthve.”

In her Amended Complaint, McCray asserted that she returned the é&test With the
forms for the First Modification. ECF 2§ 13. The forms for the First Modificah state that
they were due “no later than January 24, 2008.” EQR At 2. Notably, there is no indication
in the record that McCray sent the First Letter after 2008.

As indicated, from September 30, 1996 to July 20, 2BESPA required a loan sécer
to respond to (or take the action requestedab@WR within sixty daysof receiving the QWR
(excluding legal public holidays, Saturdgagnd Sundays)12 U.S.C. § 2605(e)(2)Construing
the evidence in the light most favorable to McCiaylevenassuminghatthe First Letter was

not sentuntil December 31, 2008, it almost certainly would have arrbyeahid-January2009*2

3 The U.S. Postal Service provides that first class mail should be deliveted thitee
days of mailing. See U.S. Postal Service, First Class Mailavailable at
https://www.usps.com/ship/firsiassmail.htm;see alsdBarger v. PlantNo. 1500790VBF-M,

2015 WL 1926217, atl (C.D. Cal. Apr. 27, 2015) (“U.S. Postal Service regulations express a
general expectmn that firstclass mail will typically arrive at its destination within the United
States within three mailing days. . . .”). But, out of an abundance of caution, | havedssam
theFirst Lettercould have arrived as late as two weeks afteas mailed
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Assumingthat BOA or Countrywidereceivedthe First Letteras late aslanuary 5, 2009,the
servicerwould have had untimid April 2009 to respond to it or take action onft. Thus,
McCray’s claim that Countrywide failed to respond to the QWiBst certainlywould have
accruedn April 2009. 12 U.S.C. 8§ 2614pe also Syke& F. Supp. 3at 142.

Accordingly, under 12 U.S.C. § 2614, McCray would have had until the middle of April
2012 to bring suit based on the First Letter. Bidjntiff did not initiate the lawsuit untdune
2014, more than two years after the expirationliofitations. See 12 U.S.C. § 2614.
Accordingly, summary judgment is appropriate as to McCR¥ESPA claimwith respect tdahe
First Letter.

McCray also contends that Countrywide failed to respond to the Second Detiea
December 22, 2008ECF20, 1 41. McCray stated that she seéhe Second Letter (ECF 2Bx.
B; ECF 23) to Countrywide alongwith the Second ModificationSeeECF 652 at 5 (“l sent
[the Second Letter] in with the loan modification agreement It was in the same envelope.”).
Notably, the Second Modification provided: “Return the signed documents to us in {b&igre
FedEx envelope no later than December 31, 2008 in order for the enclosed modification to take
effect.” ECF 20, Ex. G; ECF 2-12.

Assuming thatthe servicerreceived the Smnd Letter on December 31, 2008e
servicerwould have been required to respond to the QWR by March 30,’2008us, the cause
of action under 28 U.S.®@. 1605(e)(2)relating to the Second Lettevould have accruetly

April 2009. Hawvever,as indicatedMcCray did not initiatesuit until July 31 2014, more than

* There were twentgix weekend days and two public holidays during the siaty
period following January 14, 2009.

> There were 26 weekend days and three public holidays during thedaixtyeriod
following December 31, 2008.
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two years after thexpiration of thestatute of limitations. Accordingly, summary judgment is
appropriate as to McCray'’s claim with respect to the Second Letter.

Additionally, with respect tolaintiff's claims as to the First Letter érthe Second
Letter, McCray does not argue fequitabletolling, nor doesshe suggest any bags toll the
statute of limitations.SeeECF 66 cf United Statesv. Wong U.S. |, 135 S.Ct. 1625, 1360
(2015) (“[T]ime bars in suits betwegmivatepaties are presumptively subject to equitable
tolling.”) (emphasis omitted)® According to the Fourth Circuit, “[p]Jrinciples of equitable
tolling do not extend to garden variety claims of excusable néglBause v. Lee839 F.3d 238,
246 (4th Cir. 2003)citing Irwin v. Dep't of Veterans Affairs498 U.S. 89, 96 (1990))The
doctrine is used “only sparinglylfwin, 498 U.S.at 96, in “those rare instances wherdue to
circumstances external to the party's own congitctvould be unconscionable to enforce the
limitation period against the party and gross injustice would resHiarris v. Hutchinson 209
F.3d. 235, 330 (4th Cir. 2000). In my review of the Amended Complaint and McCray’s
Opposition to the Motion, | see no extraordinary factors that would warram@ipfhieationof
tolling in this case.

In sum,there is no dispute of material fact tihd¢Cray’s RESPA claims arisg out of
the First Letterand the Second Letter are tibarredunder1l5 U.S.C. § 2614. Accordingly, |

shall granBOA’s Motion as to those claims.

' To my knowledge, the Fourth Circuit has not had occasion to consider whether
equitable tolling is available under RESPA. However, many courts of appeals aictl cbsirts
have held that RESPA’s statute of limitations can be tolek, e.gMerritt, 759 F.3d al040;
Ramadan v. Chase Manhattan Corpb6 F.3d 499, 504 (3d Cir. 1998gpwyers Title Ins. Corp.
v. Dearborn Title Corp.118 F.3d 1157, 1167 (7th Cir. 1998ge also Minter v. Wells Fargo
Bank, N.A.675 F. Supp. 2d 591 (D. Md. 2009) (collecting caddsl)linax v. Radian Guaranty,
Inc., 199 F. Supp. 2d at 326 (same).
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3. The Customer Complaint Form

McCray claims thatlefendanwviolated RESPA by failing to respond to the Cthat she
filed with the Comptroller of the Currency. ECF,20042;seeECF 2Q Ex. C; ECF 26 (CCF).

As noted, in its MotioBBOA failed to addresMcCray’s allegation regarding the CCBeeECF
65-1. Therefore,by Order of February 13, 2017 (ECF 78)sked the parties to address the
CCE

In particular, |1 observed that McCray’'s RESPA claim pertaining to the @p&aaed to
be timebarredunder12 U.S.C. § 2614. ECF 78 2 And, | noted that, even if the CCF claim
were not timebarred, the response to the CCF appeared sufficient to fulfill defendant’s
obligations under RESPAILd. Therefore,l permitted the parties to submit simultaneous briefs
on the issue, and to submit simultaneous responses to the initial round of ltiefs3. The
parties complied.SeeECF 82; ECF 83; ECF 85. And, | gave notice under Fed. R. Civ..P. 56
ECF 73.

“While Fed.R. Civ. P. 56 does not expressly provide that district courts may enter
summary judgmentsua spontethere can be little doubt that distrcourts inherently possess
that power. U.S. Dev. Corp. v. Peoples Fed. Sav. & Loan AS¥8 F.2d 731, 735 (4th Cir.
1989) (citing Celotex Corp. v. Catrett477 U.S. 317 (1986)). However, thpower ‘is
contingent on giving the losing party notideat it must come forward and defend its cldim
U.S. Dev. Corp.873 F.2d at 735accord Liobmedia, LLC v. Dataflow/Aska, Inc349 Fed.
App’x 843, 844 (4th Cir. 2009Amzura Enterprises, Inc. v. Ratché&B8 Fed App'x 95, 103 (4th
Cir. 2001) Butler v. Windsotr No. PWG13-883, 2014 WL 2584468, at *5 (D. Md. June 9,
2014). The requisite notice was provided in ECF 73. | shall grant summary judgrnearrioff

BOA as to McCray’'s RESPA claim concerning the CCF.
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McCray first asserted her claim axding the CCF in her original Complaint. ECH[4
1, 37. In my Memorandum Opinion (ECF 18) and Order (ECF 19) of June 1, 2015, | dismissed
without prejudiceMcCray’'s RESPA claim as it pertained to the CCF. In particular, | obderv
that the CCF does not “plausibly constitute a QWR.” ECF 18 at 17. |:ntwlther the CCF
nor the factual allegations in the Complaint plausibly show or support an inferehd&Oha
actually received the CCF.IU.

In the Amended Complaint, McCray expanded her allegations regarding the CCF (ECF
20, 1 42) andncluded acritical exhibit,i.e.,, ECF 2Q Ex. Z1 Exhibit Z1 is a letter from BA
dated November 4, 2010, in response to a QWR from McCE&gF Response Letter”) The
CCF Response Lettestated, id.: “Bank of America’s Office of the CEO and President
acknowledge receipt of your correspondence filed with The Office of the Colaptoblthe
Currency on September 22, 2010.” TBEF Responsketter also providedexplanations as to
the calculation of the principal amount, a history of the Loan, and the amourbelad. at 1-2.

In McCray’s supplemental submissionMérch 3, 2013ECF 83, sheadvances several
arguments for equitable tollingSeeECF 82. First, McCray argues that she timely asdéxr
rights but did so in the wrong forum. ECF 82 at 1-3. According to McGdagf 1:

[P]laintiff was operating undetthe assumption #t the defendants would

acknowledge and provide a complateestigation along with written clarification

of thar findings to resolve plaintif§ errors. It never crossed plainti§ mind to

bring this matter to court (CFPB informed her sfwild have to take this matter

to court for resolution in 2012) since she tried to panvigr defendant to resolve

the dispute since 2007.

Moreover, McCray contends thatOB “concealed fraudulent activity from Plaintiff,
which prevented her from readily discovering the misconduld.”at 35. McCray notes that

defendants had several opportunities to respond to nine errors that she idemdidaied to

respond taall of them. Id. at 4. Further,McCray states: Therefore the defendanfsic] opted
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not to acknowledge/investigate or respond to plaintiffic] concerns at all to conceal their
fraudulent behaviot. 1d.

In its response to ECF 820\ argues that McCray has not properly asserted her claims
for equitable tolling It adds that, even if she had, those arguments do not support the invocation
of tolling. ECF 85.

In my view, BOA is entitled to summary judgment with respect to the CCF ¢laased
on limitations. Seel2 U.S.C. 8§ 2614.As noted, claims under 12 U.S.C. § 2605@)eging
failure of a mortgage servicer to resposufficiently to a QWR, are subject to a thrgear
statute of limitations. 12.S.C. 8§ 2614.And, as indicatedthe CCF Response Letter is dated
November 4, 2010. ECF 20, Ex. Z1. Moreover, the CCF Responseihditateshat the CCF
itself wasdatedSeptember 22, 2010d.

Viewing the facts in light most favorable to plaffitand assuming that@A did not
receive the CCFRuntil November 4, 201,0McCray’s RESPA claim would have accrued by
February3, 2011.*" But, McCray did not file this action until June 23, 2014. ECF 1. Thus,
McCray initiated this action at least fomronths after the expiration of limitations under 12
U.S.C. § 2614.

Nor did McCray assert any arguments for equitable tolling in her Amended Cotnplai
SeeECF 20. However in her response to my Order of February 13, 2017 (ECRVIS}ray
advancedseveral argumentsto supporther claim forequitabletolling. SeeECF 82. As
indicated, McCray argues that tolling is appropriate because shédikgantly attempting to
resolveher claimsand because defendants fraudulently concealed their RESPA violaHO#S.

82.

17 Sixty days after November 4, 2010, excluding weekends and public holidays, is
February 4, 2011.
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As to the first groundcase law from other jurisdictisrsuggestthat a federal statute of
limitations can be tolled where the plaintiff timely filed her complaint in the wrongrfo See
Donovan v. TrockiNo. CIV.A. 9700970, 1998 WL 464911, at *3 (E.D. Pa. Aug. 5, 1998)
(citing School Dist. of Allentown v. Marshal57F.2d 16, 1920 (3d Cir. 1981)“As a matter of
equity, the Third Circuit has recognized that statutes of limitations can be fotlg@dhintiffs
who timely assert their right mistakenly in the wrong forufy; Gray v. Zirfas No.
416CV02132RBHKDW, 2016 WL 7974109, at *4 (D.S.C. Nov. 22, 20X6éport and
recommendation adoptetlio. 4:16CV-02132RBH, 2017 WL 345137 (D.S.C. Jan. 24, 2017)
(“[T] here is some case law from otherigdictions recognizing that, under some circumstances,
a federal statute of limitation may be equitably tolled while a plaintiff pursuesaiberemedies
such as a separate state court action or an administratiwsgrac. .”).

Here, McCray pursuetier claims through various administrative processese, e.g.
ECF 20 Ex. C; ECF-B. But McCray never filed her civil complaint in the wrong foruine.( a
court without jurisdiction over defendant, etc.). Thus, even if tolling for filing gotant in the
wrong forum were available, it would not apply to the facts here.

As to the second ground, McCray setkiBng based orallegedfraudulent concealment
To invoke tolling on the basis of fraudulent concealmeatplaintiff must demonstrate: (1)e
party pleading the statute of limitations fraudulently concealed facts rthaha basis of the
plaintiff's claim, and (2) the plaintiff failed to discover those facts withinstia¢utory period,
despite (3) the exercise of due diligenceSupermarkt of Marlinton, Inc. v. Meadow Gold
Dairies, Inc, 71 F.3d 119, 122 (4th Cir. 1998ccord GO Computer, Inc. v. Microsoft Corp.
508 F.3d 170, 178 (4th Cir. 200Baehr v. Creig Northrop Team, P,No. CIV. WDQ 13-

0933, 2014 WL 346635, at *4 (D. Md. Jan. 29, 2014).
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McCray has notpositedany factual allegationsshowingthat BOA concealed factfrom
her relevant to heslaim. Although McCray may be dissatisfied witlOR&'s responses (or lack
of responses) to her QWRs, McCray has not suggested @/atcBncealed that it had failed to
respond to her QWRs. In other word€DAs failure to respond to the QWRs was the fact
giving rise to the cause of action, and McCray makes no argument@#atrBanyway misled
herto beliewe that it had in fact responded when it did not do smth& contraryMcCray would
have knowrnif she did not receive a resporiisan BOA.

In view of the foregoing, | shall grant summary judgment as to McCray'’s cégarding
the CCE beause it was untimely filed artlere are no grounds to suppequitable tolling.

4. The CFPB Complaint

In her Amended Complaint, McCray reasserts her claimBl# violated RESPA by
failing to respond to the CFPB Complaint. ECF 20 s#@ECF 20 Ex. A; ECF ; cf ECF
2 11.2® In the Motion,BOA points out that, in my Memorandum Opinion (ECF 18) and Order
(ECF 19) of June 1, 2015, | dismissed, with prejudice, McCray’s RESPA claim ragénein
CFPB Complaint. ECF 6% at 7#8. In her Opposition, McCray did not contest or respond to
thisassertion SeeECF 66.

In my Memorandum Opinion, | observed, ECF 18 at 19-20:

Although BDA did nd make the “correctiors” McCray requested

in the CFMB Compaint, it is clea that BOA did investiga¢ McCrays

concens and, & required ly 8 260%€)(2)(B)(i), provided “astaementof the

ressons forwhich thesavicer believes theacount ofthe borrowers comrect as

determined by the swvicer.” SeeBOA Responsel:CF2-7 at 1, 3-4Boardley 39

F. Supp. 3d at 702iffding plantiffs failed to statea clam where allegations

showed defendants “revied their records’ and povided a witten explanation

with the eaons vhy defendants believedheir calcubtions were correk
Therefore | agreewith defendanthat Exhibit C2 tothe Compaint shows B@

18 In its Motion, BOA erroneously cites ECF 20 Ex. C as the CFPB Complaint. That
documenis the Customer Complaint Form submitted to the Comptroller of the Currency.
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satsfied its obligaton undr RESPA to respondo the QVR included & Exhibit
A to the Complant.

Acoordingly, McCray has failedto statea clam for violation of RESPA
with respectto the QWR included as Exhibit Ato the Comtaint, becaise
the alegations showthat BOA responded. [follows thatMcCrays RESPA
claim with respecto Exhibit A is subject to disnissd, with prejudce

Because the RESPA claim arising out of the CFPB Complaint was previouslgskgmi
with prejudice (ECF 19), it could not be reasserted in the Amended Complaint. Acbgrtling
shallgrant summary judgment BOA as to this claim

5. 24 C.F.R. §3500.17

In her Amended Complaint, McCray appears to assert a claim under 24 C.F.R. § 3500.17.
ECF 20 § 7. The Amended Complaint states, in pertinentighart,

According to 24 CFR 3500.17Escrowaccounts (2) Escrow analysis at

creation of escrow account. Before establishing an esaomount, the servicer

must conduct an escrow account analysisletermine the amount therrower

must deposit into the escrow account (subject to the limitations of paragraph

(c)(2)(i) of this section), and the amount of the borrower's periodic payments into

the escrow accounfsubject to the limitations of paragh (c)(1)(ii) of this

section). . . . Plaintiff never received aascrow analysis before the defendant

charged these fees to a pexistent escrow account.

In the Motion,BOA asserts that it “is unaware of any regulation with this citati®CF
65-1at 3 n. 3 It posits:“Plaintiff meant to citeto 12. C.F.R. 1024.17(k)(1), which addresses
escrow accounts.”ld. BOA argues that summary judgment is proper as to McCray’s claim
because 12 C.F.R. 8§ 1024.17(k)(1) “did not become effective until Jania?2p14” and does
not apply retroactivelyld. at 16.

Although it is true that there is no longer a regulation at 24 C.F.R. 8 3500.17, a review of
the regulation’s history reveals thauring the periods relevant to plaintiff's clain2g, C.F.R. §

3500.17 was in effectitled “Escrow account$ It was merely recodifiedtd2 C.F.R. § 1024.17

in 2014 following the inplementation of thédodd-FrankAct. Under the Doddrrank Act,
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responsibility for the administration, enforcement, and implementation of RESB#
transferredfrom the Department of Housing and Urban Development (*HUD”) toGR€B

See 79 F.R. 342241 (June 16, 2014). The CFPB *“substantially duplicdtd” HUD’s

regulations,reenacting themat 12 C.F.R part 1024See76 F.R. 789781 (Dec. 20, 2011)A

review of the regulations reveals that 12 C.F.R084.17(k)(1) is identical to the p&914
regulation enacted at 24 C.F.R. 8 3500.17(k)(1).

In her Amended Complaint (ECF 20,  p)aintiff cites 24 C.F.R. 8 3500.17(c)(2),
which providesid.:

Escrow analysis at creation of escrow account. Before establishingciamwes

account, the servicer must conduct an escrow account analysis to determine the

amount the borrower must deposit into the escrow account (subject to the
limitations of paragraph (c)(1)(i) of this section), and the amount of the borrower's
periodic payments into the escrow account (subject to the limitations of pdragrap

(c)(1)(ii) of this section)In conducting the escrow account analysis, the servicer

must estimate the disbursement amounts according to paragraph (c)(7) of this

section. Pursuant to paragraph (k) of this section, the servicer must use a date on
or before the deadline to avoid a pky as the disbursement date for the escrow

item and comply with any other requirements of paragraph (k) of this section.

Upon completing the initial escrow account analysis, the servicer must prepare

and deliver an initial escrow account statement tobitreower, as set forth in

paragraph (g) of this section. The servicer must use the escrow account aoalysis
determine whether a surplus, shortage, or deficiency exists and must make any
adjustments to the account pursuant to paragraph (f) of this section.

Notably, here is no private right of action to enforce violations of 24 C.F.R. § 3500.17.
SeeAu v. Republic State Mortg. C®48 F. Supp. 2d 1086, 1101 (D. Haw. 20@8)or is there a
private right of action under 24 C.F.R. § 3500.17 .”). This is because 24 C.F.R. § 3500.17
was promulgated under 12 U.S.C. § 2609, which is a part of § 10 of RESPA, and Congress did
not create a private right of action to enforce ®1BRESPA SeeHardy v. Region$/ortg., Inc,
449 F.3d 1357, 1358 (11th Cir. 200@oncludingthat there is no private right of action to

challenge a violation of 24 C.F.R. 8§ 350Dbecause it was promulgated under § 10 of RESPA);
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see alsdtate of La. v. Litton Mortg. Co50 F.3d 1298, 1304 (5th Cir. 1995 ongress did not
intend to create a private right of action under Section 10 of RESPison v. Liberty Say.
695 F.2d 1086, 1087 (7th Cir. 1982)W] e hold that there is no private right of action under §
10 of RESPA).

In the Motion, BOAfailed to put McCray on notice that summary judgment could be
entered against hes to her claim under 24 C.F.R. 8§ 3500.47 the ground thathere is no
private rightof adion to enforce that regulation. However, in ECF 73, discussed earlier,
informed the parties thatwould consiler summary judgment othis basis Id. at 23; see U.S.
Dev. Corp, 873 F.2d at 735. As indicated, | gave McCray and BOA an opportunity to respond
to the issues identified iIBCF 73. Id. at 3.

In her response, McCray contends that “there is a private right of action un@é&RL2
1024.17(k)(). There are no available cases that has enforced this law ho@feM8rallows the
law to be enforced.” ECF 82 at 8. In its respondROA points out that although there is a
private right of action to some parts of RESPA, there is no private right of action24h@efF.R.

§ 3500.17for the reasons stated by the Court in its Order of February 13, 2017 (ECF 72). ECF
85 at 9.

In view of the foregoingBOA is entitled to summary judgment with respect to McCray’s
claim uncer 24 C.F.R.8 3500.17. As indicated, 24 C.F.R. 8 3500 was promulgated undsfr 8§ 10
RESPA, which was codified as 12 U.S.C. § 2688 P.L. 93-533,88 Stat 1724 (Dec. 22,
1974, for which there is no private right of actionSee, e.g.Hardy, 449 F.3dat 1358.
Accordingly, because Congress did not create a private right of action under whichyMcC
could challenge a violation of 24 C.F.R. § 3500.17, summary judgment in faBOAfis

appropriate.
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B. The CFPA Claim
McCray may have asserted a claim undetGR®A The CFPAwas passed “in the wake
of the 2008 financial crisis . . . to address the regulatory system’s failure ¢éotprohsumers of
financial services."CFPB v. The Mortgage Law Group, LLP57 F. Supp3d 813 (W.D. Wisc.

2016).
In particularMcCray asserts1 her Amended Complaint, ECF 2D2:

In the course of Plaintiff's loan the Defendant has engaged in the following unfair
and deceptive practices during the servicing of Plaintiffs Idadaragraphs-37
displays unfair anddeceptive loan servicing (accounting practices) that are
prohibited under consumer laws witkspect to mortgage servicing, 12 U.S.
Code88 5531 and 5536(a).

Section 5531 of Title 12 of the U.S. Code states, in pettjpeam(emphasis added):

The Bureau may take any action authorized under part E to prevent a
covered person or service provider from committing or engaging in an unfair,
deceptive, or abusive act or practice under Federal law in connection with any
transation with a consumer for a consumer financial product or service, or the
offering of a consumer financial product or service.

And, 12 U.S.C. § 5536(a) provides:

It shall be unlawful for
(1) any covered person or service provider

(A) to offer or prowde to a consumer any financial product or
service not in conformity with Federal consumer financial law, or
otherwise commit any act or omission in violation of a Federal
consumer financial law; or

(B) to engage in any unfair, deceptive, or abusive agtamtice;

(2) any covered person or service provider to fail or refuse, as required by
Federal consumer financial law, or any rule or order issued by the Bureau
thereunder

(A) to permit access to or copying of records;
(B) to establish or maintain records; or
(C) to make reports or provide information to the Bureau; or

(3) any person to knowingly or recklessly provide substantial assistance to
a covered person or service provider in violation of the provisions
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of section 553Dbf this title, or any rule or order issued thereunder, and
notwithstanding any provision of this title, the provider of such substantial
assistance shall be deemed to be in violation of that section to the same
extent as the person to whom such assistance is provided.

BOA argues that it is entitled to summary judgment because there is no private right of
action under theCFPA ECF 651 at 16. According tdOA, “litigation and enforcement
powers [under the CFRAre specifically regulated to the CFPBAJ. McCray did not
respond to these arguments in her OppositeeECF 66.

In my view, summary judgment is appropriate as to McCray’s claim undeC R\
because there is no private right to enfageh amction

Section 5564(a) of 12 U.S.C. is titled “Litigation authority.” It providés,(emphasis
added):

If any person violates a Federal consumer financial lawBthheaumay,

subject tosections 55145515 and55160f this title, commence a civil action

agupinst such person to impose a civil penalty or to seek all appropriate legal and

equitable relief including a permanent or temporajynction as permitted by

law.

Moreover, various courts have concluded that there is no private right of action teenfor
12 U.S.C. 88 5531 and 5536(a%ee, e.g.Diaz v. Argon Agency IncNo. CV 1500451 JMS
BMK, 2015 WL 7737317 at *3 (D. Haw. Nov. 30, 201))T] here is no private right of action
under[8 5531 or § 5536pf the CFPA, which merely outline duties, auities and enforcement
powers of the CFPB); see alsoKalisz v. Am. Express Centurion Bamo. 1:15CV-01578,

2016 WL 1367169, at *2 (E.D. Va. Apr. 5, 2016) (“The CFPA does not provide a private right of
action. Section 5564, reserves litigation poweth Consumer Financial Protection Bureau to

enforce any provision of Title 12;’Johnson v. J.P. Morgan Chase Nat. Corp. Servs., Na.

3:13CV-678MOC-DSC, 2014 WL 4384023, at *5 (W.D.N.C. Aug. 5, 201ldgport and
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recommendation adopteNo. 3:13CV-00678MOC-DS, 2014 WL 4384024 (W.D.N.C. Sept. 3,
2014)(“[T] here is no private right of action under the CFRA

ThereforeMcCray cannot maintain an action under 12 U.S.C. 88 5531 or 5536(a).

V.  Conclusion

In light of the foregoing, | shall grarBOA’s Motion for Summary Judgment as to
McCray’s RESPA claims regarding the First Letter and the Second ,lsgtsuse those claims
are barred by RESPA'’s statute of limitations. Similarly, | shall grant sumon@dgynent in favor
of BOA as to McCray's RESR claim regarding the CCF, because that claim is barred by
RESPA's statute of limitationsAnd, | shall granBOA’s Motion for Summary Judgment as to
McCray’s claim under the CFRAecause Congress did not create a private right of action to
enforce those provisionsSimilarly, | shall grantsummary judgment in favor dOA as to
McCray’s claim under 24 C.F.R. § 3500.17(k){dg@cause Congress did not create a private right
of acton to enforce that regulationFinally, | shallgrantthe Motion with respect to McCray’s
RESPA claim pertaining to the CFPB Complaibecause it was previously dismissed, with
prejudice, in ECF 19.

An Orderfollows, consistent with this Memorandu@pinion.

Date: 4/10/2017 s/
Ellen L. Hollander
United States District Court

-30-



	I. Factual and Procedural Background
	A. Procedural Background
	B. The Loan
	C. The Qualified Written Requests

	II. Standard of Review
	III. Discussion
	A. The RESPA Claims
	1. The Statute
	2. The First and Second Letters
	3. The Customer Complaint Form
	4. The CFPB Complaint
	5. 24 C.F.R. § 3500.17

	B. The CFPA Claim

	IV. Conclusion

