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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

MARVIN CARTER *

Plaintiff *

% * Civil Action No. WMN-14-2635
THERESA DURHAM, et al. *

Defendants *

*

**k%

MEMORANDUM OPINION

Pending in the above-captioned civil rights ati®a Motion to Dismiss filed on behalf
of Defendants Durham, Gelb, Carter, Gsjrielton and the Montgomery County Police
Department (hereinafter “Mogomery County Defendants”ECF 9. Plaintiff opposes the
motion. ECF 13. The Court finds adring in this matter unnecess&gel.ocal Rule 105.6 (D.
Md. 2014). For the reasons stated belowfeBgants’ motion shall be granted and the
Complaint shall be dismissed without requiring further response from the remaining
Defendants.

Background

In his verified Complaint, Plaintiff Marvin Carter Carter”), an inmate confined to the
Maryland Division of Correction’s Western @ectional Institution in Cumberland, Maryland,
alleges his constitutional rights were violatadofficers of the Montgomery and Prince
George’s County Police DepartmentSarter claims a case wasvdmped against him and led to
his arrest through use of Global Location Information generated by his cell phone and GPS

tracking devices placed on his car. ECF 1 at pp86 Fhe investigation led to Carter’s arrest on

! Patrick Devaney, J. Greever, G. Murphy, M. Roller, and Prince George’s County Policari2epart

? SeeECF 1 at pp. 12 — 13.
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April 26, 2012. He was charged with second dedyurglary in Prince George’s County “based
on the judicially unauthorized use of Montgem County Police GLI warrant tracking data
supplied to P[rince] G[eorge’'§)istrict V to aid in a search for the whereabouts” of Cadigrat
p. 8. Carter claims “he was not convictedaaf/ such crimes where any Montgomery County
Police GLI cellular phone tracking data was usdd.”at p. 9. He furtheasserts that sharing of
this information with Prince George’s CowrRolice violated his Fourth and Fourteénth
Amendment Rightsld.

Montgomery County Defendants progithe following background information
regarding Carter’s arreshd subsequent convictions.

On May 8, 2013, in the Circuit Couudr Prince George’s County, based on
criminal charges with an incident daiBApril 26, 2012, Plaintiff pled guilty to
one count of second degree burglary eewkived a sentencd 15 years, all

but ten suspended, to run concurreithwany sentence he was already serving.
(Circuit Court for Prince GeorgeGounty, Maryland, Case No. CT121307X,
May 8, 2013.) Plaintiff also pled guiltp yet another second degree burglary
charge (with an incident date oeBember 1, 2011) in Prince George’s County
on January 11, 2013, in Case No0.1QU873X, receiving another 12 year
sentence to run concurrently withslgentence in the Montgomery County
case. (Circuit Court for Prince Grge’s County, Maryland, Case No.
CT120873X, January 11, 2013 (pleagavay 3, 2013 (sentencing). On
December 7, 2012, a jury in Montgomery County, Maryland found Plaintiff
guilty of several counts (including #e& second degree burglary charges) in
Case No. 120848C, where he was sentenced to three 12 year consecutive
sentences on the three second degreedmyrgharges, as well as 60 days on a
malicious destructioof property charge.

ECF 9 at pp.4-5.
Standard of Review

The purpose of a motion to dismiss pursuaridd. R. Civ. P. 12(b)(6) is to test the
sufficiency of the plaintiff's complaintSee Edwards v. City of Goldsbody¥8 F.3d 231, 243

(4th Cir. 1999). Except in ceitaspecified cases, a plaintdfftomplaint need only satisfy the

% The due process protections of the Fourteenth Amendment do not 8pplifaylor v. Water81 F.3d 429, 435
— 36 (4th Cir. 1996) (the Fourth Amendment provides all of the pretrial process that is constitutionally due to a
criminal defendant).



"simplified pleading standard" of Rule 8(&\vierkiewicz v. Sorema N,A34 U.S. 506, 513

(2002), which requires a "short aplhin statement of the claim showing that the pleader is
entitled to relief." Fed. R. Civ. P. 8(a)(2). Neteless, "Rule 8(a)(2}i8 requires a ‘showing,’
rather than a blanket assertj of entitlement to relief.'Bell Atlantic Corp. v. TwombJy650

U.S. 544, 555, n.3 (2007). That shagimust consist of at least "enough facts to state a claim to
relief that is plausible on its faceld. at 570.

In its determination, the Court must considiémvell-pled allegations in a complaint as
true,Albright v. Oliver 510 U.S. 266, 268 (1994), and must ¢aresall factual allegations in the
light most favorable to the plaintifiSee Harrison v. Westinghouse Savannah RiverilZé.

F.3d 776, 783 (4th Cir. 1999) (citifdylan Laboratories, Inc. v. Matkarv F.3d 1130, 1134
(4th Cir. 1993)). The Court must disregé#né contrary allegations of the opposing pa®ge
A.S. Abell Co. v. Chelt12 F.2d 712, 715 (4th Cir. 1969). eT@ourt need not, however, accept
unsupported legal allegatiori®evene v. Charles County Comm882 F.2d 870, 873 (4th Cir.
1989), legal conclusions couchas factual allegationBapasan v. Allain478 U.S. 265, 286
(1986), or conclusory factual allegations/diel of any reference to actual everdsjted Black
Firefighters v. Hirst 604 F.2d 844, 847 (4th Cir. 1979). ImsuU'[flactual allegations must be
enough to raise a right to reliabove the speculative level, on the assumption that all the
allegations in the complaint are true (even if doubtful in facEwombly 550 U.S. at 555
(internal citations omitted).

Analysis

In order to state a claim under § 1983f&dse arrest in violation of the Fourth
Amendment, Carter must show that eaatest was made without probable cauSee Street v.

Surdyka 492 F.2d 368, 372-73 (4th Cir. 1974). Probalalese exists if “at that moment the



facts and circumstances with [the officelgijowledge and of which they had reasonably
trustworthy information were sufficient to wartanprudent man in believing that the petitioner
had committed or was committing an offens8é&ck v. Ohip379 U.S. 89, 91 (1964) (citation
omitted). A probable cause determination is governed by a totality of the circumstances test.
See lllinois v. Gates162 U.S. 213, 241 (1983)nited States v. Garcj@48 F.2d 58, 59-60 (4th
Cir. 1988). Whether probable cause to arrest exists is basefbonation the police had at the
time of the arrestid. A warrantless arrest in a pubptace may be made when the arresting
officers have probable cause to believe thatsuspect has committed, is committing, or is
about to commit a crimeSee Beck v. Ohi879 U.S. 89, 91 (1964) (probable cause exists if “at
that moment the facts and circumstance wifthie officers] knowledge and of which they had
reasonably trustworthy informatiavere sufficient to warrant aydent man in believing that the
petitioner had committed or was committing an oféef)s Plaintiff's convictions establish as a
matter of Maryland law the existee of probable cause, regardlessvhether the judgments are
later reversed in subsequent proceedir®se Zablonsky v. Perkird30 Md. 365, 187 A.2d 314
(1963);Quecedo v. DeVrie22 Md. App. 58, 321 A.2d 785 (1984). Plaintiff may only succeed
on his claims of false arrest if he is abla&nonstrate that in bothstances police officers
lacked probable cause to arrest h8ae Albright v. Oliver510 U.S. 266, 273-74 (1994}|ipper

v. Takoma Park, Md876 F.2d 17, 19 (4th Cir. 1989).

Montgomery County Defendants aggbat Carter’s claims garding the legality of his
arrest by Prince George’s County police is balrechuse he pled guilty to the crime for which
he was arrested. ECF 9-1 at pp. 6 — 7. Cartais that there waso probable cause for his
arrest is, in essence, erased tg/danviction under Maryland lawd. at p. 7, citingAsuncion v.

City of Gaithersburg73 F.3d 356 (4th Cir. Jan. 3, 1996hpublished opinion) (“Under



Maryland law, a conviction determines conclugmMbe existence of pbable cause, regardless
of whether or not the judgment is later nsezl in a subsequepttoceeding”) (citingZablonsky

v. Perking 230 Md. at 367-68 (1963)Hodge v. Calvert County2009 WL 2884928, at *2 (D.
Md. Sept. 4, 2009) (noting that the plaintiff's “conviction constituted presumptive evidence that
there was probable cause to arrest him at the time of his arkstige v. St. Mary’s County
Sheriff's Office 2009 WL 8708855, at *4 (D. Md. June 22, 2009) (samBmywn-Rice v.
Maryland 2009 WL 1690516, at *1 (D. Md. Judé, 2009) (holding that a conviction
“establishes probable cause and Ijms plaintiff's] claims for malicious prosecution, false
arrest, false imprisonment@any other claim including laak probable cause as an
element.”). Defendants further assert that &@artclaims are barred from consideration under
Heck v. Humphrey512 U.S. 477 (1994).

In opposition, Carter mainites his claims are limited to recovery for damages for
conduct committed by Defendants during the investgaup to the time offiis arrest. ECF 13.
He further asserts his Complaint states codnézalaims under the Fourth and Fourteenth
Amendments to the Constitution as well as stateclaims for false arrest, false imprisonment,
intentional infliction of emtional damage, and loss of propethrough Defendants’ alleged
conspiratorial actsld. at p. 4.

Carter’s claims are frivolous and the asserin his Complaint that he was not convicted
of any crimes as a result thfe use of information obtained by Montgomery County and
allegedly shared with Prince George’s Countgtibest misleading arlwbrdering on perjurious.
In Heck v. Humphrey512 U. S. 477, 487 (1994), the Supreme Court held that claims
challenging the legality of a conviction are ognizable in a 42 U.S.C. § 1983 action unless

and until the conviction is reversed, expuhgavalidated, or impugned and complaints



containing such claims mustettefore be dismissed withoptejudice. Put another way,
Plaintiff's claims for damages cannot be entertadibg this Court unless Hes first successfully
challenged his criminal conviction. Carter'seagions that there wa® probable cause for his
arrest and that the evidence gathered againstiamsmobtained illegally ia collateral attack on
his convictions which may not be presentethe context of a claim for damages.

Ordinarily a claim for damagekat is barred by the ruling Heckis dismissed without
prejudice upon initial reviefvof the Complaint. Where, &gre, the “facts” asserted in the
Complaint obfuscate the true nature of the claansed, that initial review is thwarted. The crux
of Carter’s claim is based onshassertion that police officersdiifferent counties are prohibited
from sharing information. There m® such prohibition in the lawSee United States v. Hensley
469 U.S. 221, 230 (1985) (the Fourth Amendhaires not bar one police department from
relying on articulable facts providdoy another for purposes of praib@cause). Carter’s claims
of a conspiracy are bald allegations devoidrof legal basis. Moreover, even if Carter could
overcome the bar announcedHack his guilty pleas to the multipleharges of burglary are an
admission that probable cause existed for his arBest. Asuncion73 F. 3d 356, 1996 WL 1842
*2 (4th Cir. 1996) (under Maryland law a convartidetermines conclusively the existence of
probable cause regardless of whethe conviction is later reversed). The Complaint shall be
dismissed as to all Defendants for failurestate a claim upon which relief may be granted.

Under 28 U.S.C. § 1915(qg) a prisoner litigant will not be graiméorma pauperistatus
if he has “on 3 or more prior oasions, while incarcerated or datd in any facility, brought an

action or appeal in a court of the United 8¢athat was dismissed on the grounds that it is

* See28 U.S.C. §1915A (requiring federal courts to scr@ésoner complaints and dismiss any complaint that is
frivolous, malicious, or fails to state a claim upon which relief may be grastalgls®8 U.S.C. §1915(¢e)(2)
(requiring cases to be dismissaty timeif it is determined the allegation of poverty is untrue; or the action or
appeatis frivolous or malicious; fails to state a claim on which relief may be granted; or seeks monetary relief
against a defendant who is immune from such relief).



frivolous, malicious, or fail$o state a claim upon whichlief may be granted, unless the
prisoner is under imminent danger of serious giajfsnjury.” Becaus¢he instant case is
dismissed for failure to stateclaim upon which relief may lgganted, the Clerk shall be

directed to note a “strike” on the docket. A separate Order follows.

/sl
William M. Nickerson
SeniolUnited StateDistrict Judge

Dated: February 12, 2015



