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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

KENNETH LEE HILL

Civil Case No. GLR-14-2872

*  * ¥ X

V.

COMMISSIONER, SOCIAL SECURITY  *

*

kkkkkkkkkkhkkhk

REPORT AND RECOMMENDATIONS

Pursuant to Standing Order 2014,-0f above-captioned caseshmeen referred to me to
review the parties’ dispositive motions andntbake recommendations pursuant to 28 U.S.C. §
636(b)(1)(B) and Local Rule 301.5(b) | have considered ¢hparties’ cross-motions for
summary judgment, and the Commissionerjspbemental brief in support of her motibECF
Nos. 11, 12, 14]. | find that no hearing is resay. Loc. R. 105.6 (D. Md. 2014). This Court
must uphold the decision of the agency if itsigoported by substantial evidence and if the
agency employed proper legal standards. 42 U.S.C. 88 405(g), 1383(c#i8)yv. Chatey 76
F.3d 585, 589 (4th Cir. 1996Q;offman v. Bower829 F.2d 514, 517 (4th Cir. 1987). For the
reasons set forth below, | recommend thatGbert deny both motions, reverse the decision of
the Commissioner in part, and remand the caieet@ommissioner pursuant to sentence four of
42 U.S.C. § 205(g).

Mr. Hill protectively filed applications foDisability Insurance Benefits (“DIB”) and

Supplemental Security Income (“SSI”) on Miart7, 2009. (Tr. 124-25, 294-302). He alleged a

! Pursuant to this Court’s March 24, 2015, Order, the Commissioner was permitted to file supplemental briefing
addressing apparent issues that arose as aoésudt Fourth Circuit's March 18, 2015, opinionNtascio v. Colvin

780 F.3d 632 (4th Cir. 2015). [ECF No. 13]. After reviewing the Commissioner'sesneptal brief, it is clear that

remand is appropriate undegiascia Because | am recommending that the Court grant the relief most favorable to

Mr. Hill, | need not wait for Mr. Hills supplemental response before isguims Report and Recommendations.
SeeRadford v. Colvin 734 F.3d 288 (4th Cir. 2013) (holding that a district court generally does not have the
authority to direct an award of benefits on remand). khegg it is in Mr. Hill's best interest to remand the case to

the Commissioner at the earliest possible date within the constraints imposed by the Report and Recommendations
process.
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disability onset date of March, 2009. (Tr. 294, 297). His apmitons were denied initially on
July 30, 2009, and on reconsideration on ApéJ 2010. (Tr. 146-50, 153-56). A hearing was
held on April 13, 2011, before an Administrativaw Judge (“ALJ”). (Tr. 52-72). Following
the hearing, the ALJ determined that Mr. Hill wast disabled within the meaning of the Social
Security Act during the relevant time frafme(Tr. 128-141). The Appeals Council remanded
Mr. Hill's case for further consideration (Tt42-45), and a second hearing was held on March
20, 2013, before a different ALJ (Tr. 73-123). lIwing the second laging, the ALJ again
determined that Mr. Hill was not disabled dgrithe relevant time frame. (Tr. 23-49). The
Appeals Council denied Mr. Hill'szquest for review of the secohdaring decision (Tr. 1-5), so
that decision constitutes the fine¢yviewable decision of the agency.

The ALJ found that Mr. Hill suffered from theevere impairments of degenerative disc
disease (cervical and lumbar), gout, chrowoiostructive pulmonary disease, hypertensive
cardiovascular disease, anxieand depression. (Tr. 29). Déspthese impairments, the ALJ
determined that Mr. Hill retained tmesidual functional capacity (“RFC”) to:

perform sedentary work as definedd20 CFR 404.1567(a) and 416.967(a) except

he can only stand or walk for 1 hour aitan 8-hour day and must be allowed a

2-minute break to stand following 30-minutes of sitting. He can only

occasionally climb ramps and stairs (neladders ropes or scaffolds), balance,

stoop, kneel, crouch and crawl. The claimnmust avoid concentrated exposure

to extreme cold, fumes, odors, dusts, gaged,poor ventilation. The claimant is
limited to work involving tasks that areutine, repetitiveand unskilled.

(Tr. 32). After considering the testimony of a vocational expert (“VE”), the ALJ determined that
Mr. Hill could perform jobs existing in signtfant numbers in the national economy and that,

therefore, he was notsidibled. (Tr. 40-41).

2 The relevant time frame, during which Mr. Hill must édish he became disabled, is from his alleged onset date,
March 5, 2009, through his datest@ansured, December 31, 2013.
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FUNCTIONAL LIMITATIONS BASED ON MR. HILL'S DIFFICULTIES IN
CONCENTRATION, PERSISTENCE, OR PACE

On September 9, 2014, Mr. Hill petitioned this Court to review the Social Security
Administration’s final deision to deny his claims. Mr. Hiiled a Motion for Judgment on the
Pleadings on December 24, 2014, and the Commissioner filed a Motion for Summary Judgment
on February 23, 2015. On March 18, 2015, while MHs reply to theCommissioner’s motion
remained pending, the United States Court of égtp for the Fourth Circuit issued a published
opinion in Mascio v. Colvin 780 F.3d 632 (4th Cir. 2015), a Social Security appeal from the
Eastern District of North Carolina. The Fou@lrcuit determined that remand was appropriate
in Masciofor three distinct reasons, one of which appdaelevant to the analysis of this case.
Accordingly, on March 24, 2014, the Court afforded Commissioner an additional 30 days to
file a brief addressing the apparéfascioissue. [ECF No. 13].

Pertinent to this case, the Fourth Circuit remandadcio because the hypothetical the
ALJ posed to the VE — and the correspondRigC assessment— did not include any mental
limitations other than unskilled workdespite the fact that, at step three of the sequential
evaluation, the ALJ determinethat the claimant had moderate difficulties in maintaining
concentration, persistence, or padéasciq 780 F.3d at 637-38. The#rth Circuit specifically
held that it “agree[s] with otlmecircuits that an ALJ does natcount for a claimant’s limitations
in concentration, persistence, and pace by résgithe hypothetical quéen to simple, routine
tasks or unskilled work.”Id. at 638 (quotingNinschel v. Comm’r of Soc. Se631 F.3d 1176,
1180 (11th Cir. 2011)) (quotation marks omittet).so holding, the Fourth Circuit emphasized

the distinction between the ability to perform slentasks and the ability to stay on task, stating

% In Masciq the hypothetical the ALJ posed to the VE did not actually limit the claimant to unskilled work, and thus
did not match the ALJ's RFC assessment. However, the VE indicated that all of the jobs cited in response to the
hypothetical involved “unskilled work” such that, in effect, the hypothetical matched the ALJ’'s RFC assessment.
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that “[o]nly the latter limitation would account for a claimanlimitation in concentration,
persistence, or pace.ld. Although the Fourth Circuit notetthat the ALJ's error might have
been cured by an explanation as to why themdai’s moderate difficulties in concentration,
persistence, or pace did not ts&ate into a limitation in the claiant's RFC, it held that absent
such an explanation, remand was necesdadry.

In this case, at step three of the segjaémvaluation, the ALJ dermined that, “with
regard to concentration, persistence or pace,” Ml has “moderate difficulties.” (Tr. 31).
However, like inMasciq neither the ALJ's RFC assessment tha hypothetical he posed to the
VE included any mental limitations other than “tagkat are routine, repéve, and unskilled.”
(Tr. 32, 109-11). Accordingly, unless the ALJegdately explained y Mr. Hill's moderate
difficulties in concentration, persistence, @cp did not translate into a limitation in his REC,
must recommend that the Court remand thee dasthe Commissioner for further analysis
consistent with the Fourth Circuit's mandatéVascia

In her supplemental brief on the issuhe Commissioner comds that “the ALJ
provided the explanation that was lackingMascia” Def.’s Supplemental Br. 2. In support of
her argument, the Commissioner points to the ALditestent that “the evidence of [Mr. Hill’'s]
mental impairments—combined with hisipa-supports a limitation tavork involving only
routine, repetitive and unskilled wo” (Tr. 39). She alleges dh this relatively conclusory
statement indicates that the ALJ’'s RFC assesstoensidered the extent of Mr. Hill's moderate
difficulties in concentration, persistence, or pacPef. Supplemental Br. 2. | am unpersuaded.

Despite the ALJ's apparent effort, the limitatibm “tasks that are routine, repetitive, and

* In Masciq the Fourth Circuit did not explity discuss whether a limitation to “repetitive tasks” could account for

a claimant’'s moderate difficulties in concentration, persistence, and pace. However, common sense and context
dictate that a limitation to repetitive tasks relates more to a claimant’'s ability to perform simple tasks, than to his
ability to stay on task. Accordingly, like the limitatiotosroutine tasks and unskilled work, a limitation to repetitive

tasks does not account for a claimant’s difficultiresoncentration, persistence, and pace.
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unskilled,” cannot be said to @munt for Mr. Hill's moderatedifficulties in concentration,
persistence, or pace, withoutitg in direct conflict with theFourth Circuit's holding to the
contrary. See Mascip780 F.3d at 638.

The Commissioner raises several other amus) essentially suggesting that, because
the ALJ’'s RFC assessment was “consistent witth more restrictive thabr. Taller’s opinion,”
his decision “shows specific cadsration of how Mr. Hill's ability to concentrate and focus
would affect his ability to work and why atidnal limitations were not warranted.” Def.
Supplemental Br. 3-4. However, how the A4 RFC assessment compared with Dr. Taller’s
opinion is irrelevant for several reasons. Firsiote that an ALJ couldertainly cite a medical
opinion in support of an explatman concerning why moderateffitulties in concentration,
persistence, or pace did not translate into functional limitations in his RFC assessment. Absent a
statement by the ALJ alluding to such a connectiomever, it is improper for the Court to infer
that the ALJ declined to incledfunctional limitationsbecause a consisteat less restrictive
opinion exists in the record. M®importantly, that inferenceomld be highly inappropriate in
this case, where the ALJ assigriétille weight” to Dr. Taller'sopinion, specifically because the
ALJ credited Mr. Hill's claims regarding his difficulties in concentration, persistence, or pace.
(Tr. 39).

At no point in the ALJ's RFC assessment tlie offer any explation concerning why
Mr. Hill's moderate difficulties in concentration, géstence, or pace did not translate into a
functional limitation, related to his aliifito stay on task. PursuantMasciq once an ALJ has
made a step three finding that a claimant ssffeom moderate difficulties in concentration,
persistence, or pace, the ALJ must eitireclude a corresponding limitation in his RFC

assessment, or explain why no such limitatioreiseigsary. In this case, the ALJ did neither, and



| must recommend that the Court remand the tm#ee Commissioner for further consideration.
In so recommending, | express no opinion as tethdr the ALJ’s ultimate decision that Mr. Hill
was not disabled was igect or incorrect.

Il. ARGUMENTS RAISED BY MR. HILL

In his Motion for Judgment on the Pleadings,. Mill raises two primary arguments.
First, he contends that the Alerred in evaluating the mediagpinion evidence. Second, he
claims that the ALJ erred in assessing the ibrgg of his subjective complaints. Both
arguments are without merit. With respectthe ALJ's evaluation othe medical opinion
evidence, Mr. Hill essentially asks the Courtrdéeweigh the evidence of record, which it is not
permitted to do.See Hays v. Sulliva®07 F.2d 1453, 1456 (4th Cir. 1990). Although the ALJ
did not reiterate which objectivmedical evidence contradictedetlopinions of Drs. Ziscovici
and Jari, his evaluation of their opinionslidoved an extremely detailed impairment-by-
impairment summary of the objective medica¥idence in its entirety, as well as the
inconsistencies contained therein. (Tr. 34-37). The rationale underlying the ALJ’s assignment
of “little weight” to the opinionsof both physicians was, contraty Mr. Hill's contentions, in
accordance with the factors set forith Social Security regulations.See 20 C.F.R. 88
404.1527(c), 416.927(c). Moreover, itusclear what prejudice Mr. Hidtontends he suffered as
a result of the ALJ's assessment of the opiniointhe State agency medical consultants, since
the ALJ ultimately concluded thadr. Hill's RFC was more limited, in many respects, than the
State agency consultants opined. The ALJalwation of the medical opinion evidence in the
record was supported by substantial evidence, and does not constitute a basis for remand.

With respect to the credibility of Mr. Hs subjective complaints concerning the
intensity, persistence, and limiting effects of lymptoms, Mr. Hill contends that the ALJ

obscured the issue of whether his spinal inmpaint was disabling by discussing the credibility
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of Mr. Hill's statements about his other impagnts. Pl. Mem. 17-19. However, as he was
required to do, the ALJ provideal detailed explanation docuntiery how he decided which of
Mr. Hill's statements to believe and which to discrédBee, e.g., Masci@80 at 640; (Tr. 37-
38). As noted above, the ALJ explained — éaich of Mr. Hill's impairments, including his
spinal impairment — why the objective evidendid not support Mr. Hill's allegations. The
ALJ’s evaluation of Mr. Hill’s cedibility was therefore supported by substantial evidence.

lll.  CONCLUSION

For the reasons set forth abolvegspectfully recommend that:

1. the Court DENY Defendant’s Motionrf@ummary Judgment [ECF No. 12];

2. the Court DENY Mr. Hill's Motion for ddgment on the Pleadings [ECF No. 11];

3. the Court REVERSE IN PART, due toagtequate analysis, the Commissioner’s
judgment pursuant to sentence four of 42 U.S.C. § 405(g);

4. the Court REMAND this case for further peeclings in accordance with this opinion;
and

5. the Court close this case.

Any objections to this Report and Recommeimies must be served and filed within
fourteen (14) days, pursuant to Federal Riil€ivil Procedure 72(band Local Rule 301.5(b).
V. NOTICE TO PARTIES

Failure to file written objections tothe proposed findings, conclusions and
recommendations of the Magistrakedge contained in the foregoirgport withinfourteen (14)

days after being served with apy of this report may result ithe waiver of any right to de

® In evaluating Mr. Hill’'s credibility, the ALJ stated that Miill's subjective complaintsvere “not entirely credible
for the reasons explained in [his] decisforfTr. 32). The ALJ's statement is similar to the problematic boilerplate
language that constituted one of the bases for remaMhstiq 780 F.3d at 639-40. It is, however, critically
distinguishable from that boilerplate because it dog¢sréference the ALJ's RFC assenent, and thus does not
imply that the ALJ first assessed Mr. Hill's RFC and thisad that assessment to determine his credibiee id.
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novo review of the determinations containedtl® report and such fare shall bar you from
challenging on appeal the findingad conclusions accepted and adopted by the District Judge,

except upon grounds efain error.

Dated: April 24, 2015 Is/
Stephanie A. Gallagher
United States Magistrate Judge




