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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CLAUDIA HARBOURT, et al.
V. : Civil No.CCB-14-3211
PPE CASINO RESORTS

MARYLAND, LLC

MEMORANDUM

Plaintiffs Claudia Harbourt, Michael Lukkisand Ursula Pocknebring this putative
class action against PPE Casino Resorts MadlylalnC (“PPE”), owner ad operator of a casino
called Maryland Live! (“the Casino”)The plaintiffs allege that theall attended at least part of
the Casino’s 12-week “dealer schbwhining course for table games such as blackjack, craps,
roulette, and baccarat. They say they were the Casino’s employees, and their attendance at the
training constituted compensable work under satbfederal law. Because the Casino did not
pay them for the vast majority of the time thetended the training, theyed to recover what
they believe are unlawfully withkewages. Now before the court is PPE’s motion to dismiss
their complaint. The motion has beetyfiriefed, and no hearing is necessaBeel ocal R.
105.6 (D. Md. 2014). For the reasons that follow, the motion to dismiss will be granted.

BACKGROUND
On November 6, 2012Maryland’s Question 7 authorizélde state’s casinos to begin

operating table games on April 11, 2013, at 12:01 a.m. (Compl. { 15, ECFNBollowing

! The court takes as true the allegations in the pitsintomplaint for purposes of resolving PPE’s motion to
dismiss. Seeg.g, Anand v. Ocwen Loan Servicing, LLI54 F.3d 195, 198 (4th Cir. 2014).

2 Though the complaint fails to mention when Question 7 @ffeict, the parties agreeattit was April 11, 2013, at
12:01 a.m. $eeDef.’'s Mot. Dismiss 1, ECF No. 4-1; Pls.’'s Opp. 3, ECF No. 8-1.)
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Question 7’s passage, the Casino sought to recruit and train more than 800 people to staff the 150
table games it planned to operatil. {f 16.) The Casino advertisgdl new dealer positions as
well as a free, 12-week “dealer school” itrpt@d to run in conjunction with Anne Arundel
Community College (“AACC”). Id. at 3, 11 17, 23.) The Casinealconducted “informational
sessions” at Maryland hotels torgvide potential employees wittetails regarding the dealer
positions at [the Casino], and the training progpatential employees would need to complete
in order to procure the skills needed to operate table games” tie:r§.17.)

The plaintiffs were among approximbté 0,000 individuals who applied for these
positions. [d. 11 18, 21.) Casino employees interviewadhaintiffs at Marley Station Mall, a
strip mall in Glen BurnieMaryland, around December 2012d.(at 4, 1 18.) These interviews
included “a congeniality test, ihich a [Casino] employee asked . . . questions in order to
assess their personality,” as well as “mathematésting” to see if thy could perform basic
math “on their feet.” Ifl. 1 19.) Following the interviewshe Casino’s “agents” asked the
plaintiffs “if they would liketo attend a course to becomelealer” at the Casinold( Y 20.)

The plaintiffs were told the course wouldtd 2 weeks and would teach them how to conduct
table games for the Casindd.}

Approximately 831 individuals (including thaintiffs) were selected to attend the
course, ifl. 11 21, 22), which began on Janu@r2013, and ended on April 1, 201!, (] 24)*

The course was held at Marley Station Mald. at 4, 1 18.) It consigteof four hours of daily

3 Although the complaint alleges that the course ended “on April 14, 2013,” (Compl. { 24), it also alleges that the
course “ran until the beginning of April,id; at 4). A 12-week course beginning on January 7, 2013, would end by
April 1, 2013 (if not by March 29). Given the complainépeated allegation that theucse was 12 weeks long, its
reference to the course ending ie theginning” of April, and that the plaintiffs’ opposition to the motion to

dismiss states that the course “ended on April 1,” (Blpp. 4-5), the court understands the complaint’s single
reference to April 14 to be a typographical error.



instruction Monday through Friday, and was offeiretbur time slots: 8 a.m. to 12 p.m., 12 p.m.
to4 p.m., 4 p.m. to 8 p.m., and 8 p.m. to midnighd. {25.) Though the course was scheduled
for 20 hours per week, it extended beyond that because of “numerous delays” attributable to
Casino staff. Ifl. 1 26.) The course centered on blackjaraps, roulette, and baccardd. {

27.)

The plaintiffs allege that the “courseas specific to the manner in which” Casino
employees were to run these gamdd.) (They further allege that all course materials were
authored by the Casino, and those attendingahiese “had absolutely no contact with
professors, or any staff, froAACC” because all instructors weCasino employees (who even
wore the Casino’s uniforms)Id¢ at 4, 1 27 At various times tloughout the course, the Casino
“demanded” that the attendees complete foconcerning their empyment as dealers,
including “direct deposit” and W-2 formsld( 1 28.) To facilitate the completion of this
paperwork the Casino kept a human resourcesoepat adjacent to the classrooms at Marley
Station Mall. (d. 1 30.) The Casino also required attendees to pay $24 for the Casino to obtain
their driving records, authorize the Casino tdqen criminal and financial background checks,
provide their fingerprints and social securitymhers, provide confirmation of the highest level
of education they had attained, amdbject themselves to a drug tedd. {[ 29.) All trainees,
even those who failed to complete the traininggpam, were given certificates of completion.
(Id. at 4.)

Ms. Harbourt attended the course for eigbtks but stopped opproximately March 1,
2013, {d. 1 31), and Ms. Pocknett attended tharse for eleven weeks but stopped on

approximately March 22, 2013d( § 33). Mr. Lukoski completeithe course and worked at the



Casino until approximately May 1, 2013d.(f 32.) The Casino did not pay Ms. Harbourt or
Ms. Pocknett for any of the time they aitied the training, but did pay Mr. Lukoski the
minimum hourly wage of $7.25 for the final two days he attended the traidohd[1(38, 39.)

The plaintiffs filed suit in this coudn October 14, 2014. Their three-count complaint
asserts violations of the Fair Lalfstandards Act (“FLSA”), 29 U.S.C. § 2@1 seq. the
Maryland Wage and Hour Law (“MWHTI), Md. Code, Lab. & Empl. § 3-40ét seq.and the
Maryland Wage Payment and Collection L&MWPCL"), Md. Code, Lab. & Empl. § 3-50ét
seq. PPE moved to dismiss on Novembér 2014, and the plaintiffs responded.

ANALYSIS

When ruling on a motion under Rule 12(h))({#e court must “accept the well-pled
allegations of the complaint as true,” and “doms the facts and reasonable inferences derived
therefrom in the light most favorable to the plaintiff3arra v. United States20 F.3d 472, 474
(4th Cir. 1997). “Even though the requirementsgdi@ading a proper comjie are substantially
aimed at assuring that the defendant be giveqaate notice of the hae of a claim being
made against him, they also provide criteriadefining issues for trial and for early disposition
of inappropriate complaints.Francis v. Giacomel]i588 F.3d 186, 19ith Cir. 2009). “The
mere recital of elements of a cause of actsupported only by conclusory statements, is not
sufficient to survive a motion magirsuant to Rule 12(b)(6).Walters v. McMahern684 F.3d
435, 439 (4th Cir. 2012) (citingshcroft v. Igbal556 U.S. 662, 678 (2009)). To survive a
motion to dismiss, the factual allegations of a complaint “must be enough to raise a right to relief
above the speculative level on the assumptionath#ite allegations in the complaint are true

(even if doubtful in fact).”Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (internal



citations omitted). “To satisfy this standard, aipliff need not ‘forecast’ evidence sufficient to
prove the elements of the claim. However, thagaint must allege sufficient facts to establish
those elements.¥Walters 684 F.3d at 439 (citation omitted)Thus, while a plaintiff does not
need to demonstrate in a complaint that the tighelief is ‘probable,” the complaint must
advance the plaintiff's claim ‘across tliee from conceivable to plausible.Td. (quoting
Twombly 550 U.S. at 570).

PPE argues the plaintiffs have failed toetatclaim because they have not pled facts
showing they were employees or performed censpble work. The plaintiffs disagree, and
argue their attendance at thaiming primarily benefited the Gmo. As explained below, the
plaintiffs’ allegations, construed their favor, fail to show thdhe primary beneficiary of their
attendance at the training was the Casino rather than themselves.

The central issue presently before the counthisther the plaintiffs allege facts sufficient
to plausibly demonstrate that they were the @#siemployees within theeaning of the FLSA.
“The FLSA provides that employers shall paypdoyees a minimum hourly wage for all *hours
worked.” Perez v. Mountaire Farms, In@&50 F.3d 350, 363 (4th Cir. 2011) (citing 29 U.S.C.
88 206, 207). “The term ‘work’ is not definedtime FLSA, and courts are left to determine the
meaning of the term.’Id. The FLSA does, however, define “employee” as “any individual
employed by an employer,” 29 U.S.C. 8 203(g)éhd “employ” as “to suffer or permit to
work,” id. 8 203(g). “Individuals seeking compensatmursuant to the FLSAear the initial
burden of proving that an employer-employeeti@ship exists and that the activities in
guestion constitute employment for purposes of the A®utdham v. Fairfax Cnty. Sch. Bd.

637 F.3d 421, 427 (4th Cir. 2011) (quotidgnshoff v. City of Virginia Beach80 F.3d 136, 140



(4th Cir. 1999)). At the same time, howevitihe FLSA should be broadly interpreted and
applied to effectuate its goalsld.

The seminal case addressing whether a trainee qualifies as an “empldyeding v.
Portland Terminal Cq.330 U.S. 148 (1947). IRortland Terminala railroad company required
applicants for the position of “yard brakeman’ctamplete seven or eight days of trainirid. at
149. Under the supervision of a “yard crewdinees “learn[ed] #aroutine activities by
observation, and [were] then gradually pernditte do actual work under close scrutinyd.

The applicants’ work did “not displace any oétlregular employees, who d[id] most of the work
themselves, and [had to] stand immediately byujpervise whatever the trainees d[idld’ at

150. Applicants who completed the training andeneertified as competent” were placed on a
list of “a pool of qualified workmen auable to the railroad when neededd.

The Court rejected the claim afgroup of former traineesahthey were employees and
the company violated the FLSA by not payingrthduring their training time. The Court
explained that the FLSA'’s defiion of “employ” as “suffer or permit to work” “was obviously
not intended to stamp all persons as aygés who, without any express or implied
compensation agreement, might work for tlosun advantage on the premises of anothét.’at
152. Similarly, Congress did not intend the FL®Ato penalize [employers] for providing, free
of charge, the same kind ofstinuction at a place and im@anner which would most greatly
benefit the trainees.td. The Court concluded that thaimees were not “employees” under the
FLSA because the company “received no ‘immediate advantage’ from any work done by” them.

Id. at 153.



In McLaughlin v. Ensley877 F.2d 1207 (4th Cir. 1989), tReurth Circuit interpreted
Portland Terminaland concluded that the test for wheata trainee performs the compensable
work of an employee is whether the individuatloe employer is the “primary beneficiary” of
the trainee’s laborld. at 1209. The case also provides kpfut example of where “training”
may count as compensable work.Hmnsley a snack foods disbution business required
applicants to spend five days travelling adioary route with an experienced employee as
training before they were hiredd. at 1208. The trainees “loadiand unloaded the delivery
truck, restocked stores with [tliefendant’s] product, were givénstruction on how to drive the
trucks, were introduced to rdtxs, were taught basic snaaofl vending machine maintenance,
and occasionally helped in preparing orders of goods and with financial exchalthestie
Department of Labor sued and brought the ta$eal, but the disict court granted the
defendant’s motion for a directed verdiddl.

The Fourth Circuit reversedt noted that “very limiteédnd narrow kinds of learning”
took place during the “training.Td. at 1210. Rather, “prospective employees were simply
helping to service a route, and the instructiaytreceived did not rise to the level that one
would receive in a general, vocatiogalurse in ‘outside salesmanshipld. Further, the
trainees “were taught only simple specific foctions related tfthe employer’s] own
business.”ld. Balancing the relative benefits of tteaining,” the court concluded that the
employer “received more advantage than the &'k the employer “obtained employees able

to perform at a higher level when they begaretteive pay,” “received a free opportunity to
review job performance, and . . . received theeffie of aid to his regar employees while they

performed their normal dutiesId. The trainees, by contrast, “reced very little” because “the



skills learned were either so specific to the jos@general to be of actically no transferable
usefulness.”ld. In addition, “there was no credible eeitte that a persamho completed the
training was not subsequentlyrdul, suggesting that the new werk should be considered at-
will employees from the beginningfd. Accordingly, the courconcluded that the trainees were
“employees” under the FLSA, and thus entitledninimum wages for one week of world.

Here, the plaintiffs identify no work theyerformed during the 12-week “dealer school”
training course. Given that Maryland still bedrthe operation of tabgames while the course
was running, and the course took place at p gidll and not at the Casino, this omission is
understandable. Rather, the plaintiffs’ cenarglument is that the Casino was the primary
beneficiary of their attendance at the trainingaase the Casino needed more than 800 trained
dealers ready to staff its table games on April 11, 2013, when the games were set to be legalized.
The plaintiffs say the Casino’s desperate neeaviwkers is demonstrated by the fact that the
Casino offered the training course only once. tBatplaintiffs cite no authority to support their
theory that a prospective employer becomegpthmeary beneficiary of a training course when
the particular employment pasits do not yet exist. Indegdases suggest the opposiBee
Petroski v. H & R Block Enters., LL.Z50 F.3d 976, 980-81 (8th Cir. 2014) (holding that where
a defendant tax preparation service requiregbtafessionals to complete 24 hours of off-season
“rehire training” to be eligible for later emplment during tax season, theofessionals were not
“employees” because the defendant “receivafljmmediate advantage from the rehire
training”); Donovan v. Am. Airlines, Inc686 F.2d 267, 269 (5th Cir. 1982) (holding that where
a defendant airline “stagger[ed]itsaining sessions so that it §s] assured a supply of trained

flight attendants and sales atgeas needed,” and traineesplaced no regular employees, the



trainees were not employees). AndPiortland Terminaltself the trained applicants simply
constituted “a pool of qualified workmen availabdethe railroad when needed.” 330 U.S. at
150. In short, it does not help the plaintiffs ttieg dealer positions did not yet exist at the time
of the training. If anything, it makes it more difficult for them to show that their attendance at
the training provided the Casiam “immediate” benefit.

The plaintiffs also allege that the Casinodesld the content of the training course to
make it specific to the Casino’s future tablengaoperations (though th@yovide no details as
to how it did so). $eeCompl. at 3 (“[B]ecause differentsinos implement different methods
concerning how to operate talgjames, Defendant needed toelep a training course that
would ensure that Plaintiffs and others simylaituated would be equipped to perform duties
specific to dealing at Maryland Live!.”).) This would limit the transferability of the trainees’
new skills and thus cut in favor of the conclusibat the Casino was the primary beneficiary of
the training. But thisleegation does not approaémsleys observation that trainees “were
taughtonly simple specific job functions related[tbe employer’s] own business” such that
anything they learned had “no transferable usefulndSesley 877 F.2d at 1210 (emphasis
added). Nor would such an allegation be plalesibecause Maryland’s regulations concerning
the operation of table games are extraordinaefgiled, leaving little room for casino-specific
duties. SeeMd. Code Regs. 36.05.@t seq Even without these regulations, however, the
plaintiffs’ conclusory allegation does not, withionore, render plausible the inference that the

instruction provided was unique to the Casino.

* The plaintiffs also rely on their allegation that all tesig, even those who failed to complete the training program,
were given certificates of completion (whithey characterize as a “sham”).is[lthe plaintiffs say, suggests that

the only purpose of the training washtave enough trained dealers to wisrkhe Casino when table games became
legal on April 11, 2013, and that the course had no transferable educational value. But the fact that the Casino
needed trained dealers by a particdiaie does not render it the primary betiafly of the training, because that is
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In addition, the plaintiffs allge that the Casino (1) interwed potential trainees before
selecting them to attend the course; (2) seleatedmber of trainees equal to the number of
dealer positions it wanted to fill; (3) “demandebat trainees complete a variety of work-related
forms; (4) kept a human resources departradgcent to training classrooms; (5) required
trainees to pay for and undergo a backgrouratihand (6) required trainees to subject
themselves to a drug test. These allegationstiayabout whether the trainees or the Casino
was the primary beneficiary of the traininBather, they suggest only that the Casino was
considering hiring the trainees, whictwias permitted to do without paying theigee, e.q.
Donovan 686 F.2d at 270 (noting that “[a]lmost alkesvation agent trainees [were] offered
employment,” though they were not entitlecctonpensation for trainingme). Neither is it
dispositive that the trainees may have “made fir@sacrifices in ordeto attend” the course.
Reich v. Parker Fire Prot. Dist992 F.2d 1023, 1028 (10th Cir. 1993%ee also Donovai686
F.2d at 272 (“Trainees make a sacrifice to atssitbol. But so do all who seek to learn a trade
or profession.”f.

Of course, there are always certain bgs@n employer receives from training
prospective workers itself rather than ralyion a third party: the employer can control the
content of the training, observe the trainees, and maintain a pool of qualified potential workers.
But these benefits do not comprise the “immediate advantage” to ®Rbirtand Terminal

referred; otherwise, that case wohllve reached a contrary resuteePetroskj 750 F.3d at

not the sort of “immediate” benefitortland TerminalindEnsleyrequire. And whethesr not the certificate had
transferable economic value is irrelevant; the questiaméther the course had such value. Given the absence of
specific allegations as to the course’s contiyet plaintiffs’ certificatesargument therefore fails.

® ThoughReichapplied a six-factor test not used by the Fourth Circuit, the court made this statement in a discussion
of the training’s relative benefits.

® The plaintiffs’ allegation that AACC played little to no role in the course is similarly of little relevance. The issue

is who benefited most from the training, not who provided it or structured its content
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981 (noting that marginal economic beneféaee not the type of immediate advant&yetland
Terminalenvisioned”);Reich 992 F.2d at 1028 (“[A]lthough we eee that defendant derived an
ultimate advantage by creating a pool of prospective employees trained in its operations, this is
the intended result of any employsmonsored training program.”).

The allegations the plaintiffs have put forthrdnare a far cry from the facts described in
Ensley where the plaintiff “trainees” performethack distribution work alongside existing
employees. ltis true th&insleynoted that the employer’s ability to “receive[ ] a free
opportunity to review job perfarance” cut in favor of the conclusion that the employer was the
primary beneficiary of the “training.” 877 F.2dE210. But the plaintiffs here do not allege that
the Casino had the opportunity to review theirpeformance, because they do not allege that
they performed a job during the training. Anpayer benefits less from observing a trainee
during non-work training than from observing a trainee do the actual work the employee is being
hired to do. For similar reasontsgdoes not aid the plaintiffs’ case tHatsleynoted that trainees
should have been considered employeesrifthe beginning” because they were all
subsequently hirefl.In Ensley the plaintiffs performed work for their employer beginning on
their first day of training; herehe only work the plaintiffallege they performed during the
training was their atteraahce at the training.

Thus, taking the plaintiffs’ allegations as true and construing them in their favor, the
court finds the plaintiffs have failed to state aiml that they are entitled to compensation for the
time they spent in the Casino’s training coursais conclusion also extends to the plaintiffs’
claims under MWHL, which is the FLSA’s “State paralleBtown v. White’s Ferry, Inc280

F.R.D. 238, 242 (D. Md. 2012). Further, inmt®tion to dismiss, PPE asserted that the

" It is worth noting that two of the three plaintiffs, M#arbourt and Ms. Pocknett, did not complete the training.
(Compl. 1 42.) ltis unclear, therefore, how their training could have benefited tine @aall.
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plaintiffs’ “failure to plead that they are ‘employees’ under tReSA mandates dismissal of their
... MWPCIL] claim[ ] as well.” (Mot. Disngs 11 n.5, ECF No. 4-1.) The plaintiffs did not
respond to this argument in their oppositiord #re court will dismiss the MWPCL claim on
this basis.See Ferdinand-Davenport v. Children’s Guifd2 F. Supp. 2d 772, 783 (D. Md.
2010) (a plaintiff's failure to address argumeints. defendant’s motion to dismiss a particular
claim constitutes an abandonment of the cl&im).

CONCLUSION

For the reasons stated above, PPE’s motialistoiss will be granted. A separate order

follows.
April 21,2015 IS/
Date CatherineC. Blake

United States District Judge

® The plaintiffs argue that PPE improlyeattached an exhibit to its motion to dismiss, and improperly referenced
facts outside the complaint. The court does not relherexhibit or on any representations from outside the
complaint, and therefore does not resolveisiae of whether they may be considered.
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