Lowe et al v. FDIC

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

DONALD J. LOWE, et al. *
*
Plaintiffs
*
V. CIVIL NO. JKB-14-4024
*
FDIC
As Receiver for NBRS Financial, et al. *
Defendants *
*
* * * * * * * * * * * *
MEMORANDUM

This action was brought by Donald J. Lo@#&ir. Lowe”), Joyce L. Lowe, and Lowe
Services, Inc. (collectively, ‘IRintiffs”) against the FedekaDeposit Insurance Corporation
(“FDIC”), Howard Bancorp, Inct,Jennifer Scully, and Steph@&radley. Now pending before
the Court is a motion to dismiss pursuant to Faldeule of Civil Procedre 12(b)(6) for failure
to state a claim (ECF No. @)led on March 6, 2015, by Howard Bancorp, Inc., Jennifer Scully,
and Stephen Bradley (collectiveljdovants”). The issues havesén briefed (ECF Nos. 6-1, 10,
and 11), and no hearing is required, Local Ri)6.6 (D. Md. 2014). For the reasons explained
below, the Movants’ motion to dismiss will be GRANTED.
|. Background?

Lowe Services, Inc. is a company—owndéy Mr. Lowe—that operates both an

equipment dealership and a commercial masiee/home improvement business. (ECF No. 1

! Defendant Howard Bancorp, Inc. mistakenly agpén the Complaint as “Howard Bankcorp, Inc.”
2 The facts are recited here as alleged by the Plaintiffs, this being a motion to diSegskharra v. United States
120 F.3d 472, 474 (4th Cir. 1997).
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11 2-5.) In 2004, Plaintiffs began a financidatenship with NBRS Financial Bank (“NBRS”),
a regional bank. Id. 11 7, 20.) NBRS extended a line oédit to Plaintiffs and refinanced
Plaintiffs’ commercial propeytin Aberdeen, Maryland.ld. 1 8-10.)

The following events form the crux of Risiffs’ complaint: Bear Tractor (a tractor
manufacturing company) offeredaiitiffs “a distributorship wherai[they] would be able to set
up dealers” for Bear Tractor in multiple states throughout the countd.. §{ 11-16.) To
facilitate the sale of these tractors, Plaintifiet with an NBRS branch manager and assistant
manager to negotiate “financing programs for caroial and residential customers . . . 1d. (

11 19-24.) Specifically, Plaintiffexplained that NBRS wouldered to providéSix Month and

Twelve Month Same as Cash Financing antianse same day credit reviews for Bear Tractor
purchasers,” and that it would be a “deal breakettiese financial progras were unavailable.

(Id. 1 25, 27.) The branch manager responded that “our President has told us to give you
whatever you need,” and assured Plaintiff “tthegt financial programs wadilbe instituted when
[Plaintiffs] were ready for them.” Id. 11 26, 28.) Upon NBRS’assurances, Plaintiffs
purchased equipment from Bear Tractdd. {| 30-31, 33, 38-40.)

Plaintiffs’ customers expressed irgst in the new Bear equipmed.(1{ 41-42), and so
Plaintiffs returned to NBRS to sep the “promised financial programsti(§ 43). However, to
Plaintiffs’ “complete surprise and utter horrdine bank refused to honany of the promises
related to Bear Tractor.”Id. 1 44.) Plaintiffs “now found [thg business with a crippling debt
and no marketing plan other than to make csallbs, which is very difficult considering the
average tractor purchase would range from $10,000 to $20,0@D.Y 45.) Without financing
options, Plaintiffs wer@inable to sell their Bedrractor inventory. Ifl. 1 52-54.) And without

making sales, Plaintiffs struggléol pay down their debts.



In the ensuing years, Plaintiffs expeged severe financial struggles and health
problems, all borne out of NBRS's refliga offer Same-as-Cash financingld.(1 56-153.)
The Court does not recount all tfese alleged details here,chase Plaintiffs’ complaint is
insufficient for one simple reason: it does not confaintiffs’ alleged injuries to the Movants.
Il. Standard of Dismissal for Failureto Statea Claim

A complaint must contain “sufficient factual ttex, accepted as trum ‘state a claim to
relief that is plausible on its face.’Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotitsgll
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). Facial #daility exists “when the plaintiff
pleads factual content that allows the court to draw the reasonable inference that the defendant is
liable for the misconduct allegedlgbal, 556 U.S. at 678. An inference of a mere possibility of
misconduct is not sufficient teupport a plausible claimid. at 679. As th&womblyopinion
stated, “Factual allegations must be enough to eaisght to relief above the speculative level.”
550 U.S. at 555. “A pleading that offers ‘labetglaonclusions’ or ‘a fonulaic recitation of the
elements of a cause of action will not do.” . Nor does a complaint suf if it tenders ‘naked
assertion[s]’ devoid of ‘furthefactual enhancement.’Igbal, 556 U.S. at 678 (quotinbwombly
550 U.S. at 555, 557). Although when consideangnotion to dismiss a court must accept as
true all factual allegations in the complaintistiprinciple does not applto legal conclusions
couched as factual allegationBwombly 550 U.S. at 555.

A plaintiff filing pro se is held to a “less stringenastiard” than is a lawyer, and the
court must construe his claims libdyaho matter how “inartfully pleaded.Erickson v. Pardus,
551 U.S. 89, 94 (2007). However, even a prea@aplaint must meet a minimum threshold of

plausibility. See, e.g.O'Neil v. Ponzi394 F. App'x. 795, 796 (2d Cir. 2010).



1. Analysis

As a threshold matter, Mr. ke is admonished that hmeay only represent himself in
matters before the Court. “Individuals whoeaparties in civil cases may only represent
themselves.” Local Rule 101.1(a) (D. Md. 2014). Thus, the response in opposition to the
Movant’s motion to dismiss (ECF No. 10) shiadl construed as only representing Mr. Lowe’s
position. Moreover, “[d] parties other than individuals rsube representeby counsel.” Id.

Lowe Services, Inc. is not represented byresel, and therefore@hCourt will TERMINATE
Lowe Services, Inc. as a party to this case.

Turning to the substance of the Complaingimiffs have failed to plead factual content
that allows the court to drawhe reasonable inference thie Movants are liable for the
misconduct alleged. Ciritically, &htiffs’ complaint does noteference Howard Bancorp,
Jennifer Scully, or Stephen Bradley, not eveoeoaside from the Compid’s caption. Instead,
Plaintiffs’ many allegations stem only frothhose actions taken, or not taken, by NBRS—a non-
party. Plaintiffs have not concied NBRS'’s alleged &ons to the Defendasitalleged liability®
Although the Court has strad to construe the Piiffs’ pro se pleadingséiberally, Plaintiffs
have failed to raise a right to relief agaitist Movants beyond speculative level.

For this reason, Plaintiffs’ complaint fails state a plausible claim foelief. Plaintiffs
may, however, attempt to correct these failings by filing a motion for leave to amend their
complaint. Whether to permit the Plaintiffs tefan amended complaint is a question that falls

within the Court’s disctgon under Federal Rule @ivil Procedure 15(a)Based on the standard

3 At most, the Court recognizes that “the FDIC entdértd a purchase and assuroptiagreement with Howard
Bank, Ellicott City, Maryland, to assume all of the deposftihNBRS Financial.” (ECF No. 6-1 at 5-6 n.6.) But
Plaintiffs do not plead that in doing so, Howard Bansuazed all of NBRS's liabilities. Mr. Lowe also includes
additional factual allegations in his response brief. (BGF 10.) However, “[a] plaintiff may not cure the
deficiencies of a complaintitbugh subsequent briefingMathis v. McDonoughCiv. No. ELH-13-2597, at *3 n.10
(D. Md. June 19, 2015).

4



set out in that rule, the Courtay or may not permit the complaio be amended. To survive a
motion to dismiss, an amended complaint niisiude enough detailed facts to give Defendants
“fair notice of what the . . . claim[s] f@] and the grounds upon which [they] rest[[li'vombly
550 U.S. at 555, 557. Plaintiffs’ factual allegatiam&ny proposed amended complaint must be
organized around and in support of particulascite claims. Any aemded complaint must
separately explain what facgive rise to any clain®laintiffs wish to assert.
V. Conclusion

Accordingly, an order will issue GRANTIN@e Movants’ motion to dismiss (ECF No.

6).

DATED this 24" day of July, 2015.
BY THE COURT:
g

JAmes K. Bredar
UnitedState<District Judge




