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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

SEASONS PIZZA FRANCHISOR, INC. *

Plaintiff, *
V. * Case NOWVDQ-15-739
4 SEASONS PIZZA AND SUBS, INC. *
Defendant. *
* * * * * * * * * * * * *

REPORT AND RECOMMENDATION

The aboveeferenced case was referred to the wsigeed for review ofPlaintiff's
motion for default judgment and to make recommendations concerning damages, pursuant to 28
U.S.C. 8636 and Local Rule 301and 302. (ECF Nol2.) Currently pending islaintiff' s
Motion for Entry of DefaultJudgment (“Motion”)* (ECF No.15.) Defendant has not filed any
response télaintiff’s motion® No hearing is deemed necessaBeeFed. R. Civ. P. 55(b)(2):
Loc. R. 105.6. For the reasons discussed herein, | respectfully recomnaeridathtiff’s

Motion (ECF No. 15be GRANTED and that relief be awarded as set forth herein.

' In what appears to be a procedural erRigintiff has also filed two substantially simil4vlotions for Default
Judgment’seekingthe sameelief. (ECF No. 7, ECF No. 13.n light of the present Report aftecommendation,
Plaintiff's prior motions (ECF No. 7, ECF No. 13) should be denied as moot.

2 Defendant corporation’s only submissions to this Court were retdonesbrrcompliance with Local Rule 101,

which requires that corporate defendants be reptexdry counsel. Loc. R. 101.1()SeeECF No. 5ECF No. 6,
ECF No. 11 ECF No. 16
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l. STANDARD FOR ENTRY OF DEFAULT JUDGMENT

In reviewing a motion for default judgment, tR@urt accepts as true the wpleaded

factual allegations in the complaint as to liabilitRyan v. Homecomings Fin. Network, 253

F.3d 778, 78@1 (4th Cir. 2001).1t remains for theCourt, however, to determine whether these
unchallenged factual allegations constitute a legitimate cause of acten. If the Court
determines that liability is established, heurt must then determine the appropriate amount of
damages.ld. TheCourt does not accept factual allegations regarding damages as truejdaut rat

must make an independent determination regarding such allegafiens.e.g.Credit Lyonnais

Secs. (USA), Inc. v. Alcantara, 183 F.3d 151,-155% (2d Cir. 1999). The&ourt may make a

determination of damages without a hearing, so long as there is adequate evidenoecordhe

such as detailed affidavits or documentary evidence, for the aviae. e.g.Adkins v. Tesep

180 F. Supp. 2d 15, 17 (D.D.C. 2001).

Il. DISCUSSION

A. Factual Background

Plaintiff Seasons Pizza Franchisor, Inc. (“Plaintiff”) is a corporatirganized under the
laws of the State of DelawardECF No. 1 af] 2.) Plaintiff has been the registered trademark
holder of the “SEASONS PIZZA" (Registration Certificate No. 3,221,231) ‘@HEASONS
P1ZZA PASTA WINGS” (Registration Certificate No. 4,579,244) marks sinegciM 27, 2007
and August 5, 2014, respectively. (ECF No311-4.) Plaintiff's corporateaffiliates operate
restaurantsn Maryland, Delaware, New Jersey, and Pennsylvania, including two locations i
Anne Arundel County, Maryland(ECF No. 1 atf 2.) The corporate affiliates and six other

restaurants licensed by Plaintiff trade under the SEASONS PIZZA nttR. The restaunats



serve,inter alig pizza, strombolis, calzones, pasta, saladagdwichesand chicken winggor
eatin, take-out, and delivery.Id. at{ 7)

Defendant 4 Seasons Pizza and Subs Inc. is a corporation organized under the laws of
Maryland, withits principal place of business at 2219 Defense Highway, Crofton, Maryland
21114. (ECF No. 1 & 4.) Defendant’s corporate directors are Hafid Laaboudi and Tarik
Essanarhi. (ECF No. 15.) Defendant operates a restaurant whigldes under the name “4
Seasns Pizza and Subs.The restaurardervesjnter alig pizza,subs,sandwiches, andhicken
wings for eatin, take-out, and delivery. (ECF No. 1 at § 18.)

Plaintiff's Complaint was filed on March 16, 2015 (ECF No. 1.), and Defendant was
servedwith procesn March 29, 2015Plaintiff alleges that Defendant’s use of the “4 Seasons
Pizza and Subs” name constitutes boddemarkinfringement and unfair competition, and that
Defendant’s actions arbkely to causeand hae caused confusion among consumers and
vendors regarding the source of goods provided by both Plaintiff and Defer{tthrdat | 25.)
Defendant failed to respond to the Complaint, and Plaintiff moved for an Entry of Default
June 29, 2015. (ECF No. 9.) On June 30, 2015, the Clerk of Court entered an Order of Default.
(ECF No. 10.) Plaintiff asserts upon information and belief that Defendant’s sisioetinues
to operate and to use the allegedly infringing mark. (ECF Nof 1) Plaintiff filed the
pending motion on September 4, 2015. (ECF No. 15.) During the course of the proceleglings, t
corporate [@fendant has filedour pro seresponses, all of which this Court returned for

noncompliance with Local Rule 161.

% Defendant’s arguments in its defective submissions may be summarifelioes: the corporation could not
afford legal representationts use of the name “4 Seasons Pizza and Sal3nsiderably different from and does
not infringeon Plaintiff’'s mark the Defendantorporation “no longer exist[s].” (ECF No-15)
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B. Defendant’s Liability

| have reviewedPlaintiffs Complaint (ECF No.l), and find thatPlaintiff has stated
cause of action basedon trademark infringement and unfair competition theori¢She
standards for asserting Lanham Act claims for trademark infringeamehtunfair competition

based on the inappropriate use of a mark are largely the s@o&imac Conference Corp. of

Seventhday Adventists v. Takoma Acad. Alumni Ass'n, Inc., 2 F. Supp. 3d 758, 768 (D. Md.

2014). To prevail on either type of claimatiff mustshow:

(1) that it possesses a mark; (2) that the defendant used the mark; (3) that the
defendant's use of the mark occurred ‘in commerce’; (4) that the defendant used
the mak ‘in connection with the sale, offering for sale, distribution, or
advertising’ of goods or services; and (5) that the defendant used the mark in a
manner likely to confuse consumers.

Id. (quotingPeople for the Ethical Treatment of Animals v. Doughr®$8 F.3d 359, 364 (4th

Cir. 2001).

A certificate of registration issued by the U.S. Patent and Trademark Offi&TO")
serves asprima facieevidence of: (1) the validity of the mark and its registration; (2) the
registrant's mark; and (3) the regstt's “exclusive right” to use the mark on or in connection

with the goods and services specified in the certificate of registfati®otomac 2 F. Supp. 3d

at 76869. A trademark holder’s right to use the mark becomes incontestable afterdigseof/e
continuous use from the date of registration. 15 U.S.C. § 1065.

This Court considers several factors when evaluating the likelihood that a defendant
mark will confuse consumers. These factors include:

(1) the strength or distinctiveness of the plaintiff's mark as actually ustégt in
marketplace; (2) the similarity of the two marks to consumers; (3) the similarity
of the goods or services that the marks identify; (4) the similarity of thigiés

used by the markholders; (5) the similarity of advertising used by the
markholders; (6) the defendant's intent; (7) actual confusion; (8) the quiatlity
defendant's product; and (9) the sophistication of the consuming public.”



George & Co. LLC v. Imagination Entm't Ltd., 575 F.3d 383, 393 (4th Z0i09) See also

Pizzeria Uno Corp. v. Temple, 747 F.2d 1522, 1527 (4th1OB4);Sara Lee Corp. v. Kayser
Roth Corp., 81 F.3d 455, 463—-64 (4tin.@996). These factors do not constitute a rigid formula,
but serve as a “catalog of various considerations that may be reledateimining the ultimate
statutory question of likelihood of confusionGeorge & Caq.575 F.3d at 393 (4th Cir. 2009)

(quotingAnheuserBusch, Inc. v. L & L Wings, In¢.962 F.2d 316, 320 (4th Cir. 1992)).

Accepting as true Plaintiff’'svell-pleaded factual allegations, | find that Plaintiff has
proven:(1) its ownership o validand incontestablmark, “SEASONS PIZZATECF No. 13);
(2) Defendant’s use of an imitation of that mark (3gammerce(4) in connection with the sale
and advertising of Defendant’s goods, and (5) in a manner likely to confuse conft@feiso.
1, 11 18-19). Specifically, the likelihood of anfusionis demonstrated by the Affidavit of Saad
Tigoudar, which states: “lI spoke to customers who have telephoned Plaintiffisiclimt
Heights, Maryland location stating that Plaintiffs website does not provide dhéaat
information for Plaintiff's hew location’ in Crofton, Maryland, under the mistaken belief that
Defendant’s restaurant was related to Plaintiff.” (ECF Ne6,1%19.) Moreover, the fact that
Mr. Essanarhi, one of Defendant’s corporate directawss formerly employed bylaintiff,
suggests that Defendant may have intenidedause—and profit from—this confusion. (ECF
No. 1 atf{ 1415.) Thus, Plaintiff hasassertedactual allegations that constitute a legitimate
cause of action against Defendant i@demark infringement anghfair competition under the
Lanham Act and entry of default judgment is proper.

C. Damages
Having determined thdlaintiff hasproven liability, the undersigned now undertakes an

independent determination of the damages to wRlaimtiff is entitled. Here, Plaintiff seeks a



permanent injunction against Defendant, “as well as its agents, officesstods; employees,
successors, representatives and assigns, and all others in privity or acongart with them,
from using the Infringing Marks anddinain Name, as well as any other mark or commercial
designation which is confusingly similar to the SEASONS PIZZA mark, ama fstherwise
infringing the distinctive quality of the SEASONS PIZZA mark.” (ECF Nat8.)*

Plaintiff seeks injunctie relief from Defendant’s wrongful conductA district court has
authority under the Lanham Act to grant injunctive relief to prevent further igintaof a

plaintiff's trademark rights.D.C. Seacrets, Inc. v. Caribbean Secrets LING. CIV. WDQ12-

1395, 2012 WL 4076166, at *5 (D. Md. Sept. 10, 2012) (quoting Innovative Value Corp. v.

Bluestone Financial, LLCNo. DKC-2009-0111, 2009 WL 3348231, at *2 (IMd. Oct. 15,

2009)). Seel5 U.S.C. 8§ 1116. Permanent injunctive relief is appropriate when the Plaintiff
shows: “(1) that it has suffered an irreparable injury; (2) that remedidaldeaat law, such as
monetary damages, are inadequate to compensate for that injury; (3) thaderocogpsthe
balance of hardships between the plaintiff and defendant, a remedy in equayasited; and

(4) that the public interest would not be disserved by a permanent injunction.” eBay Inc

MercExchange, L.L.C547 U.S. 388, 391 (2006).

Here, Plaintiff's wellpleaded Complaint alleges irreparable harm causddetbgndant’s
infringement of the SEASONS PIZZA marKThe irreparable harm to a plaintiff trademark
owner arising from the conduct of an infringer is, enormous, immediate, and presumed in law

Fairbanks Capital Corp. v. Kenney, 303 F. Supp. 2d 583, 590 (D. Md. 2003). Thus, the first

requirement for injunctive relief is satisfiedSecond as Defendant has refused to properly

participate in the litigation and has continued to use the infringing name and doman nam

* Although Plaintiff's Complaintalso seeks monetary damagestorneys fees, and cost®laintiff has notsought
such relief in itdMotion. Accordingly, | do not recommend an award of damages, attahess, or costs.
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notwithstanding Defendant’s knowledge of the pending lawsuit, injunctive relietessary to
address the injury caused to Plaintiffthird, the finding of liability in this casdictatesthat
Defendant “has no right to operate such a simiadgned business and to hold itself out,

through name, signage, or otherwise, as affiliated with [Plainti@.C. Seacrets, Inc2012 WL

4076166, at *6. As a result, the balance of hardship between th&epawarrants injunctive
relief. Finally, the public interest is well served by the granting of an injunctiorghwhiould
prevent the ongoing confusievhich Plaintiff's suit targets.

Plaintiff's motion seeks an injunction against Defendant, “as well as its agents,fficer
directors, employees, successors, representatives and assigns, dratsalhqdrivity or acting in
concert with them, from using the Infringing Marks and Domain Name, dsaw@ny other
mark or commercial designation which is confusingly similar to the SEASOKZAPIMark,
and from otherwise infringing the distinctive quality of the SEASONS PIZZArha ECF No.

1 at6.) While | recommend that the injunction be issued against Defendant, its agecess offi
directors, and employees, | am not prepared to recommend that an injunctionedagssnst
Defendant’s successors and “all others in privity or acting in concert with'th@d.) As the
Court accepts as true the wpleaded factual allegations in the complaint in ruling on a Motion
for Default Judgment, | do not believe that there has been a sufficient airthg aferits of
Plaintiff's case such that ngrarties to this suitteuld be bound by thidefaultjudgment.

In sum, | recommend that Defendait$, agents, ofters, directors, and employees be
enjoined from using (1) the name “4 Seasons Pizza and Subs” and (2) the domain name
“http://www.4seasonspizzaandsubs.condy” (3) any other mark or commercial designation

which is confusingly similar to the SEASONS PIZZA mark.



. CONCLUSION

For the foregoing reasonsiespectfullyrecommend that:

1.

2.

The Court grant Raintiff’s Motion for Entry of Default Judgment (ECF No.)15
TheCourt enter judgment in favor &faintiff; and

The Court grant Plaintiff's Request foP&rmanentrjunction against Defendant
as described above;

The Court deny as moot Plaintiff's prior Motions for Default Judgment (ECF No.

7, ECF No. 13).

| also direct the Clerk to mail a copy of this Report and Recommendatideféadant at

the address listed on plaintiff's Complaint. (ECF N¢. 1

Any objections to this Report and Recommendation must be served and filed within

fourteen (14) days, pursuant to Fed. R. Civ. P. 72(b) and Local Rule 301.5.b.

Date: September 24, 2015 /sl

Beth P. Gesner
United States Magistrate Judge



