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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

SHIRLEY A. HIRSHAUER,et al.

V. . Civil No. CCB-15-832

THOMAS G. ROSSet al.

MEMORANDUM

Plaintiffs Shirley Hirshauer; James Gembdr.; Randy Gerben; and Jason Gerben sue
Judge Thomas Ross; Brook Schumm, IlI; thetestéGeraldine Gray; Terry Brumwell; Alice
Hall; and Elizabeth O’'Shea under 42 U.S.C. §1fa83laims arising out of state court
proceedings in Anne Arundel County, Marylagdim. Compl. {1 1-2, ECF No. 42.) Hirshauer
and the Gerbens claim that Queen Annadsiiy Circuit Court Judge Thomas Ross and the
other defendants violated various federal ance stanstitutional provisions by “acting in concert
to abrogate and nullify the decisions of the UB&nkruptcy Court and thd.S. District Court of
the Middle District of Florid” and “taking actions in violain of the Bankruptcy Court’s
automatic stay provision.Id.) The plaintiffs seek damageteclaratory reliefand injunctive
relief. (Am. Compl. 1 109.) Sifically, the plaintiffs requ& that the “Defendants be
permanently enjoined from engaging in any policy, program, or conduct which prevents the
Plaintiff from possessing or owning her reabperty in Anne Arundel County.” (Am. Compl. 11
1-2, 109.) All defendants have filed motiongitesmiss. (ECF Nos. 46, 53, 60.) Because the
plaintiffs are in essence seegiappellate review in a fedeidiktrict court of state court
decisions in violation oRooker-Feldmathis court will grant the defendants’ motions to

dismiss.
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BACKGROUND

The estate and children of &line Gray filed a wrongfudeath action against Shirley
Hirshauer and Cache House Assisted Livinth Circuit Court for Anne Arundel County,
Maryland (the “Anne Arundel Court”) in Septenit#904. (Am. Compl.  13.) The plaintiffs in
the wrongful death case were ttteldren of Geraldine Gray: Wiaa Clemons, who also acted as
representative of the estate of GeraldinayGerry Brumwell; Alice Hall; Elizabeth O’Shea,;
Patrick Plews; Christine Laumann; Michael Gray; and Wayne Gray. (Am. Compl. { 7, 13.) On
November 5, 2004, Hirshauer transferred 47 acresabfproperty located on Busic Church Road
in Queen Anne's County (the “Property”) ta lleree sons, James Gerben, Jr.; Randy Gerben,;
and Jason Gerben (collectivelyettGerbens”). (Am. Compl. 1 14.)

On July 14, 2006, the Anne Arundel Court ordered a $1.2 million judgment in favor of
Gray’s estate and children. (Am. Compl. 1 48e alsdSchumm Mot. Dismiss Ex. 1 at 4, ECF
No. 53.} On July 18, 2006, Gray’s children fileccamplaint to avoid the transfer of the
Property (the “Fraudulent TramsfAction”) in the Queen AnrgCounty Circuit Court (the
“Queen Anne's Court”), naming Hirshauer anel @erbens as defendants. (Am. Compl. | 19;
see als&ischumm Mot. Dismiss Ex. 1 at %) August 2006, Hall, O'Shea, and Brumwell
recorded their judgments in the Queen Anne's Court and filed requests for writ of execution on
real property—levy in the Queen Anne's Coseeking an immediate writ of execution and levy
of the Property by the sheriff gatisfy their judgments againsirshauer. (Am. Compl. T 2@ge
also Schumm Mot. Dismiss Ex. 1 at 5.) The Quéame's Court subsequiinissued an order

directing the sheriff to levy thProperty. (Am. Compl. I 2%ge alsd&Schumm Mot. Dismiss EXx.

! Although the plaintiffs did not attach all prior opinions concerning the Property to their complaint, this court may
take judicial notice of prior opinions related to the Rty both because they aenatter of public record and
because the opinions are attached to a motion to dismiss and are “integral to the complaint and aRitligostic.”

Pitt Cnty. Memorial Hosp572 F.3d 176, 180 (4th Cir.2009).



1 at 7.) Brooke Schumm, Ill, an attorney in pttir practice, has represented Gray’s estate and
children in the levy actions. (A. Compl. 1 6, 53, 55, 57.)

Judge Ross held a trial in the Fraudl€ransfer Action on March 16, 2007. (Am.
Compl. 1 25see alsdSchumm Mot. Dismiss Ex. 1 at 1@n July 27, 2007, Judge Ross issued
an opinion (the “Fraudulent Transfer Judgmen¥)iding Hirshauer’s transfer of the Property as
fraudulent. (Am. Compl. § 2Bee alsdSchumm Mot. Dismiss Ex. 5.) After the trial but before
Judge Ross issued his opinion, several ofublgment creditors frorthe wrongful death case
filed an involuntary bankruptgyetition against Hirsheer in the United States Bankruptcy Court
for the Middle District of Florida (“tb Bankruptcy Court”). (Am. Compl. 1 25¢e also
Schumm Mot. Dismiss Ex. 6.) On SeptemBg2009, the Bankruptcy Court found that the
Fraudulent Transfer Judgment \atéd the automatic stay andsaot valid. (Am. Compl. § 30;
see alsdischumm Mot. Dismiss Ex. 8.) The U.S. DistrCourt for the Middléistrict of Florida
affirmed. (Am. Compl. I 33%ee alséiSchumm Mot. Dismiss Ex. 10.)

On July 22, 2011, Hirshauer filed a motiorttie Queen Anne's Court seeking damages
against Gray'’s children and their attorneystfar expenses she incurred in defending lawsuits
concerning the PropertgAm. Compl. | 34see alsdSchumm Mot. Dismiss Ex. 1 at 13-14.)
Judge Ross denied the motion on August 3, 2€dricluding that the Anne Arundel Court’s
judgments were entitled to full faith and credit, and under the bankruptcy code, “the Debtor may
dischargepersonal liabilityon those judgments, but the undertyexistence of those judgments
may not be disputed. No judgment in amgount was ‘entered for [Hirshauer].’ [d() Judge
Ross ordered that the liens on the Propertyaieed in effect. (Am. Compl. T 38ee also

Schumm Mot. Dismiss Ex. 1 at 14.)



On November 14, 2011, Hirshauer and @exbens filed a ntwn to vacate the
Fraudulent Transfer Judgme (Am. Compl. § 36see als&Schumm Mot. Dismiss Ex. 11.) On
December 26, 2011, Judge Ross entered an detging the motion to vacate the Fraudulent
Transfer Judgment, determining that Hingées discharge “neither dischargesineem
liability nor, in any way, affects the personalimremliability of third parties.” (Am. Compl.
37; see alsd’schumm Mot. Dismiss Ex. 1 at 16.) He@found that the judgment liens remained
effective and the bankruptcy prodaggs had no res judicata effeeith respect to the liendd()
Judge Ross concluded “it is unnecessary to vdbatg-raudulent Transféudgment] in order to
rule on these motions. The [Fraudulent Transfer Judgment] was determined by [the United States
Bankruptcy Court] to have been void as atotlg the automatic stay. The judgment liens,
however, were merely stayed, first by ordéthis court, and then by the bankruptcy
proceedings.” (Am. Compl. I 3%ee alsdiSchumm Mot. Dismiss Ex. 1 at 17.) Hirshauer and the
Gerbens filed a motion to reconsider, whitidge Ross denied on January 31, 2012. (Am.
Compl. 11 38-39.)

On February 21, 2012, Hirshauer and the Gerbens appealed the December 2011 order to
the Court of Special Appeals bfaryland. (Am. Compl. § 4Gee alsd&Schumm Mot. Dismiss
Ex. 1 at 18.) Because the appeal was timiédg fonly with respect to Judge Ross’s order
denying the motion for reconsideration, the appes dismissed as to all orders, opinions, and
matters except for Judge Ross’s ordienying the motion for reconsideratiotd.f On April 9,
2013, the Court of Special Appeals affirmed @heeen Anne's Court's order denying the motion

for reconsideration. (Am. Compl. | 4dee alsdSchumm Mot. Dismiss Ex. 1 at p. 28.)

2 The Amended Complaint states “On April 9, 2013, in a 28 page opinion, the CAupedils [sic] affirmed the
Queen Anne’s Court’s order denying the Motion for Reconsideration and hetbehznkruptcy court proceedings
have no res judicata effect with resptecthe liens.” (Am. Compl. 1 41.)
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On March 27, 2013, James Gerben, Jr. fdechapter 13 bankruptcy petition. (Am.
Compl. 1 41.) In May 2013, Judge Ross stayedgxdings concerning James Gerben, Jr.’s one-
third interest in the property. (Am. Compl44.) Thereafter, O’'Sheélall, and Brumwell sought
a sheriff’'s sale of the two-thirds interest in the Property of plaintiffs Randy Gerben and Jason
Gerben. (Am. Compl. 1 43.) On October 29, 2ah8,two-thirdsanterests were sold at the
sheriff's sale. Id.) Judge Ross denied “the various motibles! . . . to stop the sheriff's sale,”
and subsequently, on February 21, 2014, “edt@wler ratifying Sheriff's sale . . . and
overruling Plaintiff Hirshauer’s opposition.” (Am. @gpl. 1 44-45.) After the sale was ratified,
plaintiffs Randy Gerben’s and Jason Gerben'’s two-thirds interest in the Property was conveyed
by sheriff’'s deed, and Judge Ross denied anatiodion to stay further action. (Am. Compl.

146.) Hirshauer and the Gerbens appealed from that order@otiteof Special Appeals, and

their appeal was dismissed on November 6, 2(Bchumm Mot. Dismiss Ex. 13.) On June 20,
2014, the Bankruptcy Court rejectédmes Gerben, Jr.’s motiorr &anctions against Brumwell,
O’Shea, Hall, and Schumm for violation of the automatic stay, ruling that because the validity of
the liens on the Property is an issue of statetfetvHirshauer and the Gerbens had litigated in
Maryland state court, “[tihe Rooker Feldman dimet precludes the Court from reviewing or
revisiting the Maryland courts' deteination that the writs of levy established liens on and in

rem rights in the Property prito the filing of Mrs. Hirblauer's bankruptcy petitionlfi re

Gerben No. 3:13-BK-1820-JAF, 2014 WL 2859248, at(Bankr. M.D. Fla. June 20, 2014).

Hirshauer filed a separate action againstState of Maryland in the Circuit Court for
Queen Anne’s County alleging that Judge Rostatéd her Constitutional rights and requesting
the court to void all Judge Ross’s orders, voaghle of the Property, and award Hirshauer $10

million. (Ross Mot. Dismiss Ex. 10, ECF No. 17.) The Queen Anne’s Court granted Judge



Ross’s motion to dismiss on October 9, 2014. (Résts Dismiss Ex. 14.) Hirshauer appealed,
and on June 24, 2015, the Maryland Court of Spdpalkals dismissed her appeal because she
failed to file a conforming brief. (Ro$dot. Dismiss Am. Compl. Ex. 2, ECF No. 46.)

On April 7, 2015, the Bankruptcy Court ordd that the automatic stay provision
concerning James Gerben, Jr.’s one-third intenetste Property was no longer in effect. (Am.
Compl. Ex. 4 at 7-8.) The remaing one-third of the Property isteeduled to be sold by sheriff’'s
sale on August 26, 2015. (ECF No. 72.) QugAst 11, 2015, Hirshauer filed a motion for an
expedited hearing on the motionr Bbrestraining order and prelmary injunction (ECF No. 72),
which the defendants have opposed.

ANALYSIS

All defendants have raised tR@oker—Feldmauloctrine as a bar to the present lawsuit.
Because th®ooker—Feldmanloctrine is jurisdictional, the court addresses this issue first.
Friedman's, Inc. v. Dunlag®290 F.3d 191, 196 (4th Cir.2002). TReoker-Feldmamloctrine
applies “when the loser in state court files suffieideral district court seeking redress for an
injury allegedly caused by tleate court's decision itselfDavani v. Virginia Dep't of Transp
434 F.3d 712, 713 (4th Cir. 2006). Under Bmoker—Feldmaudoctrine, “ ‘lower federal courts
generally do not have [subjectatter] jurisdiction to review state-court decisionsSdfety—
Kleen, Inc. v. Wych@74 F.3d 846, 857 (4th Cir.2001) &dHtion in orignal) (quotingPlyler v.
Moore, 129 F.3d 728, 731 (4th Cir.1997)). The diva “precludes not only review of
adjudications of the state's highest court,disb the decisions of its lower courtddrdahl v.
Democratic Party of Val22 F.3d 192, 199 (4th Cir.1997). “TReoker—Feldmabar extends
not only to issues actually decided by a statert but also to thogbat are ‘inextricably

intertwined with questions ked upon by a state court.’'Shooting Point, L.L.C. v. Cumming



368 F.3d 379, 383 (4th Cir.2004) (quotiAtyler, 129 F.3d at 731). A federal claim is
“inextricably intertwined” if*success on the federal claim depends upon a determination that the
state court wrongly decided the issues beforddt.{quotation marks omitted). Under the
Rooker—Feldmanoctrine, “ ‘[a] party losing in stateourt is barred from seeking what in
substance would be appellate reviefthe state judgment in a Urdt&tates districtourt, based
on the losing party’s claim that the state judgmtself violates the Iser’s federal rights.’” ”
Brown & Root, Inc. v. Breckenridg2l1l1 F.3d 194, 198 (4th Cir.2000) (quotiwhnson v. De
Grandy, 512 U.S. 997, 1005-06 (1994)).

In this case, Hirshauer and the Gerbens sserdially seeking feddrappellate review of
state court decisions. The injuries they comptdjrthe liens on and sale of the Property, were
caused by prior state court judgments. Their estlthat Defendants be permanently enjoined
from engaging in any policy, program or conduct which prevents the Plaintiff from possessing or
owning her real property inae Arundel County” requires invdation of the state courts’
determination that the writs of levy establishexh$é on and in rem rights in the Property prior to
Hirshauer's bankruptcy petition and therefore Pnoperty could be kbby sheriff's sale.

Because Hirshauer and the Gerbens bring a fedetiah to contest issues that were previously
litigated and decided against them in thec@it Court for Queenne’s County and the
Maryland Court of Special Appeals, their gigions in federalaurt are “inextricably
intertwined” with state court decisions, and B@oker-Feldmamloctrine bars their claims.

TheRooker-Feldmamloctrine applies even though Hiemier and the Gerbens failed to
join all of the defendants in orstate court action prior to thimse. A defendant in a federal
proceeding who was not a party in thepstate court proceeding can invdReoker-Feldman

against a plaintiff who was a party in the statertbtigation, as long athe claims raised in



federal court are “inextricably intertmed” with the prio state court actiorBee Tal v. Hogan
453 F.3d 1244, 1257 (10th Cir.2006) (noting a statetdoser's “addition of new defendants in
federal court . . . does not change the natutheofinderlying state court ruling”); 18B Charles
Alan Wright, Arthur R. Miler & Edward H. Cooperf-ederal Practice And Procedu&4469.1,
at 137 & n. 59 (2d ed. 2002) (“It has been fotimat even if nonmutual preclusion were not
available, a nonparty [to the prior state court pestings] can invoke the rule that a party to the
state action cannot invoke fedejaisdiction to seek indirect veew of a state judgment.”). The
plaintiffs previously litigated their aims in Maryland state court, and uné&eroker-Feldman
they cannot seek redress in federal courhfoms caused by those decisions. The court lacks
subject matter jurisdiction over theim@hs, and the case must be dismissed.
CONCLUSION

For the reasons stated above,Rooker—Feldmanoctrine bars the claims of Hirshauer
and the Gerbens, and the court thereforeslaciject matter jurisdiction over this case.
Accordingly, the court will grant hdefendants’ motions to dismiss.

A separate order follows.

August25,2015 IS/
Date CatherineC. Blake
United State<District Judge

3 Accordingly, the court will not address the othefenses that may be applicable in this case.
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