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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

NATHANIEL LEKAI HART , *

Plaintiff, *
V. * Civil Action No. GLR-15-2054
R. RODERICKet al., *

Defendars. *

MEMORANDUM OPINION

THIS MATTER is before the Courbn Defendants’ Motionto Dismiss or in the
Alternative, Motionfor Summary Judgment (ECF No).8 Having considered the Motions and
supporing documents, the Court find® hearing necessarySeelocal Rule 105.6 (D.Md.
2016. For the reasons stated below, the Court will grant Defendants’ Motion.

l. BACKGROUND

Plaintiff Nathaniel LekaHartis an inmate incarcerated at the North Branch Correctional
Institution (“NBCI”). He allegesdefendant®kR. Roderick, J. McMahan, “ProspefMitchell,”
Bobby Shearin, NBCI, J. Reikie, J. aRthnz,andC. Walker,violated his rights under thBue
Process Clause of theureenth Amendmertb the United States Constitutién Specifically,

he allegesl) he was improperly held inldBCI segegation unit for twenty days; and 2) he was

! Also pending before the Colate Defendantstotion to Correct the Record (ECF No.
11), which the Court will grant, anglaintiff Nathaniel Lekai Hart's Motion for Appointment of
Counsel. Harasksfor appointment of counsel because he is indigent and has limited access to
the prison law library.Hart has adequately articulatéis claims Further, he has demonstrated
the ability to fileoppositions to Defendantsiotions, citeto case lawo support his claimsand
provideda declaratiorirom a fellow inmate (SeeECF No. 12)Hart setdorth noextraordinary
circumstance to warramappointment of counsel. The Court will therefore, deny his Motion.

2 Service was not obtained on “Prosper” and “Mitchell because the litigation coordinator
at North Branch Correctional InstitutigtfiNBCI”) was unable to identify these individuals. For
reasons that follow, even if service had been obtained on “Prosper” and “Mittiesy would
be entitled to dismissalr summary judgment.
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twice classified as a maximursecurity inmatedespite qualifyingfor a medium security
designation or lower. On December 19, 2013Hart was sanctioned with fifteen days of
disciplinarysegre@tion Hart claimshe remaineadn the segregation unit until January 23, 2014,
twenty dag longer tharthe time ordered.Additionally, Hartcontendgshat on August 2, 2011
and July 31, 2012\BCI staffrefused to lower his security classificatitrough he qualified for
lower security status
. DISCUSSION

A. Standard of Review

A complaint fails to state a claim if it does not contain “a short and plain statement of the
claim showing that the pleader is entitled to relief,” Fed.R.Civ.P. B(a)f does not state “a

plausible claim for relief.”Ashcroft v. Igbal 556 U.S. 662, 6782009) (citing_Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 55@007)). “Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffide 4t 678(citing Twombly, 550 U.S.
at 555). Though the plaintiff is not required to forecast evidence to prove the alevhéme

claim, the complaint must allege sufficient facts to establish each ele@ess.v. Bank of Am.,

N.A., 917 F.Supp.2d 445, 449 (D.Md. 2013) (quotiuglters v. McMahen684 F.3d 435, 439

(4th Cir. 2012)), aff'd sub nom. Goss v. Bank of Am., NA, 546 F.App’x 165 (4th Cir. 2013).

Pro se pleadings, however, are liberally construed and held to a less stringeatdsta

than pleadings drafted by lawyerErickson v. Pardus, 551 U.S. 89, 94 (2007) (ci lle v.

Gamble 429 U.S. 97, 106 (1976)acord Brown v. N.C. Dep't of Corr., 612 F.3d 720, 722 (4th

Cir. 2010). In considering a Rule 12(b)(6) motion, the court must construe the complaint in the

light most favorable to the plaintiff, read the complaint as a whole, akedthe facts asserted



therein as true.SeeHarrison v. Westinghouse Savannah River Co., 176 F.3d 776, 783 (4th Cir.

1999) (citing_ Mylan Labs., Inc. v. Matkari, 7 F.3d 1130, 1134 (4th Cir. 1993)).

“When matters outside the pleading are presented to and not excluded by theheourt, t
[12(b)(6)] motion shall be treated as one for summary judgment and disposed of as provided i

Rule 56.” Laughlin v. Metro. Wash. Airports Auth., 149 F.3d 253,-B&0(4th Cir. 1998)

(quoting Fed.R.Civ.P. 12(d)). Under Rule 56(a), the Court must guaminary judgment if the
moving party demonstrates there is no genuine issue as to any material fhet mwading party
is entitled to judgment as a matter of law.

In reviewing a motion for summary judgment, the Court must draw all justifiable

inference in the noAmoving party’s favor.Anderson v. Liberty Lobby, Inc477 U.S. 242, 255

(1986) (citing_Adickes v. S.H. Kress & Co., 398 U.S. 144,-8598(1970)). Once a motion for

summary judgment is properly made and supported, the opposing party has the burden of

showing that a genuine dispute exists. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U.S. 574, 58687 (1986). “[T]he mere existence sbmealleged factual dispute between the
parties will not defeat an otherwise properly supportedianotor summary judgment; the

requirement is that there be no genussele ofmaterialfact.” Anderson, 477 U.S. at 247-48.

A “material fact” is one that might affect the outcome of a party’s cébeat 248;see

JKC Holding Co. v. Wash. Sports Vergs, Inc, 264 F.3d 459, 465 (4th Cir. 2001) (citing

Hooventewis v. Caldera, 249 F.3d 259, 265 (4th Cir. 2001)). Whether a fact is considered to

be “material” is determined by the substantive law, and “[o]nly disputes owusr tfeat might
affect the outome of the suit under the governing law will properly preclude the entry of

summary judgment.’Anderson, 477 U.S. at 248ccordHooventewis, 249 F.3d at 265.




“A party opposing a properly supported motion for summary judgment ‘may not rest
upon the mere allegations or denials of [his] pleadings,” but rather must ‘setdedificsfacts

showing that there is a genuine issue for trial.””_Bouchat v. Balt. Ravengafld@tub, Inc., 346

F.3d 514, 525 (4th Cir. 2003) (alteration in original) (quoting Fed.R.Civ.P. 56(e)). The court
should “view the evidence in the light most favorable to . . . the nonmovant, and draw all
inferences in [his] favor without weighinipe evidence or assessing the witness’ credibility.”

Dennis v. Columbia Colleton Metr., Inc., 290 F.3d 639, 64415 (4th Cir. 2002). The court

must, however, also abide by the “affirmative obligation of the trial judge to préaenglly
unsupportectlaims and defenses from proceeding to triddduchaf 346 F.3d at 526 (quoting

Drewitt v. Pratf 999 F.2d 774, 778-79 (4th Cir. 1993).

Defendants ely on exhibits attached to their Motion. Because the Court will consider
Defendants’ exhibits, the Cdumust convert the Motioto Dismiss to a motioior summary
judgment®
B. Analysis

The parties dispute whether Hart has exhausted available administrativeesen(ieGiF
No. 1 at 2; ECHNo. 11 at 6). The Prisoner Litigation Reform Act (“PLRA”) providesath‘[n]o
action shall be brought with respect to prison conditions under section 1983 of this title, or any
other Federal law, by a prisoner confined in any jail, prison, or other correctamildl funtil
such administrative remedies as are availaldeeahausted.” 42 U.S.C. § 1997e (2012). The

PLRA’s exhaustion provision requires inmates to pursue administrative grisvantiethey

% “INJo formal notice of conversion by the district coistrequired in cases where it is
apparent that what is nominally a Rule 12(b)(6) motion to dismiss is subject tasionve a
summary judgment motierfor example, where the motion is captioned in the alternative as a
motion for summary judgment and affidavits are attached to the motigarter v. Balt. Cty.39
F.App’x 930, 933 (4th Cir. 2002) (per curiam).
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receive a final denial of the claims, appealing through all available stages idntiresérative
process._Chase RPeay 286 F.Supp.2d 523, 530 (D.Md. 2008if'd, 98 F.App’x 253 (4th Cir.
2004). Exhaustion is mandatory and the Court may not consider a claim that has not been
exhausted._Ross v. Blake, 136 S. Ct. 1850, 1857 (20&6®s v. Bock, 549 U.S. 199, 279
(2007).

Administrative exhaustion under 8 1997e(a) is not a jurisdictional requirement and does
not impose a heightened pleading requirement on the prisoner. Rather, the failureust exha
administrative remedies is an affirmative defense to be pleadkgdraven by defendantsSee

Jones 549 U.S. at 21516 (2007);_ Anderson v. XYZ Corr. Health Servs., Inc., 407 F.2d 674, 682

(4th Cir. 2005). Administrative remedies must, however, be available to the prisoner and this
Court is “obligated to ensure that any defects in administrative exhaustrennate procured

from the action or inaction of prison officials.Aquilar-Avellaveda v. Terre]l478F.3d 1223,

1225 (10th Cir. 2007).

An administrative procedure is unavailable when despite what regulatiangdance
materials may promisg operates as a simple dead -endlith officers unable or consistently
unwilling to provide any elief to aggrieved inmatesRoss 136 SCt. at1859 Second, &n
administrative scheme might be so opaque that it becomes, practicalkyngpaacapable of
use. In this situation, some mechanism exists to provide relief, but no ordinary prisener ca
discern or naviga it” Id. The third circumstance arises wheprison administrators thwart
inmates from taking advantage of a grievance process through machinatiopreseméation,
or intimidation” 1d. at 1860.

In Maryland,the administrative remedy processARP’) involves a threestep process.

In order to showfailure to exhaust, thelefendantmust demonstrate that the plaintiff faileul



appeal his grievance through all three steps in the administrative prdebsg.a request for
administrative remedy with the warden of the prison is the first of threeistdps ARP process.
SeeMd.Code Regs§ 12.07.01.04 (2016)rhe ARP request must be filed withimrty days of
the date on which the incident occurredwathin thirty days of the date the inmate first gained
knowledge of the incident or injury giving rise to the complaint, whichever is laikr.8
12.07.01.05A.If the request is denied, a prisoner Hagy calendar days to file an appeal with
the Commissioner o€orrection. Id. § 12.07.01.05C.If the appeal is denied, the prisoner has
thirty days to file a grievance with the Inmate Grievance Offit80”). SeeMd.Code Ann.,
Corr.Servs 88 10-206, 10-210 (West 201&egs.88 12.07.01.03, 12.07.05B.

Complaints are reviewed preliminarily by tH8O. SeeCorr.Servs 8§ 10207; Regs. 8
12.07.01.06A.If a complaint is determined to be “wholly lacking in merit on its face,” the IGO
may dismiss it without a hearingCorr.Servs 8§ 10207(b)(1);seeRegs. §12.07.01.07B.The
order of dismissal constitutes the final decision of the Secretahedfaryland Department of
Public Safety andCorrectional Services for purposes of judicial review. d@r.Servs 8§ 10
207(b)(2)(ii). The final agency determitian is subject to judicial review in Maryland State
court, so long as the claimant has exhausted his remeéskesd. § 10-210. But, an inmate need
not seek judicial review in State court in order to satisfy the PER@ministrative exhaustion
requirement.SeeMd.Code Ann., Cts. & Jud.Proc. § 5-1003 (West 2016).

On January 2, 2014, Hart pleaded guilty befreearing officer to disobeying an order
and refusing to work, carry out an assignment, or accept a houstegnmendationon
December 19, 2013(ECF No. 11). The hearing officer sanctioned Hart with fifteen days of
disciplinary segregation for each affe,to be served concurrently. No good conduct credits

were revoked.BecauseHart had been in administrative segregation since December 19, 2013,



his disciplinary segregation was set to end on January 2, Za). On January 2, 2014, Hart
was removed from disciplinary status and designated “unassigned steteigémained irthe
same housing unit, however, until January 23, 20hdnspace became available to move him.
(ECFNo. 8-3).

Three months latetdart filed an ARP complaining aboubn remaining on“lock-up”
beyond the term of the disciplinary sanctideCF No.8-4). On April 28, 2015Hartfiled ARP
NBCI 082515, dated April 24, 2015complaining abauthe additional twenty days(d.). In
the ARP, Hart wrote|[i] n accordance to [sic] DCD 18®2 my complaint must be submitted
within 30 days that | first had acknowledgment of this incidenfld.). Hart provided no
explanation for thehreemonthdelay in filing the ARP. As Hart appea to have recognized
ARPs must be submitted within thirty days of acknowledging the complained ofnhci@lee
Institutional ARP coordinator dismissethe ARP as untimely, andHart appealed to the
Commissioner of Correction on May 19, 201(fd.). The Commissioner upheld dismissal of the
untimelyARP. (Id.).

Hart pursueahe claims raiseth ARP-NBCI-0825-15to the IGOin IGO No. 20150972
filed onJune 4, 2015 (ECF No. 85). On July 6, 2015, the IGO administratively dismissed the
grievance for failure to properly exhaust the ARP process. There isinatiod whetherHart
filed for judicial review of the decision in the Circuit Court of Marylar@n July 13, 2015, Hart
initiated thisaction (ECF No. 1).

Hartfiled a separatéGO complaining about his maximum secutgssificationon May
18, 2015. The IGO dismissed ttpgevance, which was assignkslO No. 20150869, on July 29,

2015 becausdart failed to providewithin thirty daysdocumentation required bRegs. 8



12.07.01.04 (B)(9)(c).(ECF No. 85). There is no indication Hart sought judicial review of the
determination in the Circuit Court of Maryland.

Hart alleges that happealedhis claimsthrough every appropriate stey the ARP
processand hiscomplaints were dismisseddart filed a declaration executed by inmd&eger
Ervin which stateshat, in the pasinmateappealed grievancet not receiveesponses. HCF
No. 12. Further Ervin declareshe NBCIregulatiors do not requie or provide for further
processing of an unawered grievance appedflart does not alleger declare howeverthathe
timely mailed or filedARP-NBCI-0825-1%r the supplemental paperwork required to proceed
with IGO No. 20150869 Ervin’s declaration attestsnly to past responses to inmate grievances
Of import, Ervin does not attest to haviagy personal knowledge of Hart's AR& IGO filings
at issueandhis gatement that NBCI regulatismo not require or providier further processing
of unanswered grievance appedtses not apply to the factd this case. In fact, he 1G0O
answered Hart's IGO filings The IGO determinedone grievancewas unexhausted ah
dismissedit. The IGO dismissed thesecamd grievanceafter requireddocumentation was not
provided.

Most importantly,Hart does not claim the grievance process was unavailable to Hien.
does not claim that prison officials prevented him from exhaubtggdministrative remedies or
otherwise rendexd theremedy unavailableHart’s record demonstrates that he was familiar with
and sought to redress various concerns through the administrative remedy p{®eeE€F 8
5) (stating Hart has filed 10rigvances with the IGOwo of which are pertinent hgre Even
when the facts are viewed in the light most favorable to Hart, the Court concludesathat H
failed to exhaust his administrative remedies by filing an untimely ARP and failingp¥ale

therequired documentation to the IGO. The Court will, therefore, grant DefendantsnMoti



[1l.  CONCLUSION
For the foregoing reasonBgefendantsMotion to Dismiss or, in the Alternative, Motion
for Summary Judgment (ECF No. 8hd Motion to Correct the Recor(ECF No. 11)are
GRANTED. Hart's Motion for Appointment of Counse(ECF No. 13)is DENIED.
Defendants’ Motiorto Dismiss(ECFNo. 15) is DENIED as moat A separate Orddpllows.

Entered this 21st day of July, 2016
/sl

George L. Russell, 1l
United States District Judge



