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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

TRAVIS LEE WALLACE, #404890 *
Plaintiff,
V. * CIVIL ACTION NO. RDB-15-2152
DEPT. OF PUBLIC SAFETY *
DEPT OF CORRECTION
KATHERINE GREEN,Warden of E.C.I. *
Defendants.

*kkkk

MEMORANDUM OPINION

On July 22, 2015, the Court received fomigiinmate Travis Lee Wallace’s (“Wallace”)
self-represented 42 U.S.C. § 1983 civil riglaistion. The Complainseeks release from
confinement and other unspecified relief frone tdaryland Department of Public Safety and
Correctional Services (“DPSCS”), the Marylabdrision of Correction (“DOC”), and Kathleen
Green, the Warden at the East&Correctional Institution (“EC). Defendants have filed a
Motion to Dismiss or, in the Alternative, Mon for Summary Judgment (ECF No. 18), as well
as legal memorandum (ECF No. 18 Hnd two Declarations. EQ¥o. 18-2 and ECF No. 18-3.
In response, Wallace has filed an OppositianSupplemental Opposition and a Motion for
Summary Judgment. ECF Nos. 27, 28 and 29.

The matter is ready for disposition. No hearing is necesssegl ocal Rule 105.6 (D.
Md. 2014). Defendants’ Motion, construedaamotion for summaryudgment, IS GRANTED

and Wallace’s Motion for Summary Judgm&tDENIED for reasons to follow.

! All exhibits are referenced by their electronic filing number.
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I. Background

Wallace, who is currently confined at ther®ey Run Correctional Edity, alleges that
while housed on ECI administrative segiima on September 1, 2013, he and his cellmate
argued. The cellmate became irate and shouted at two officers that Wallace was a threat to him.
Wallace claims that two officers took his carecéuse his cellmate had indicated that he had
been threatened with it. ECF No. 1 at pp. 3 & 4. When questioned by one of the officers,
Wallace states that he indicated that he wathreat, his cell mate was “crazy,” and he did not
feel safe with him in the same cell. Wallackegés that one of the officers stated he was not
going to move anyone and the two inmates “needekige and make up’rad [he] shut the cell
door while laughing.”Id. at p. 4 Wallace asserts that 121@® seconds after the incident, his
cellmate jumped him, bit off his ear, and spit it out. at p. 4. After officers heard the
commotion, they came on the scene. Wallace landcuffed, led to the medical department,
and flown to Shock Trauma hospitaith his ear in a bag of ice.

Wallace states that he was found not guiltyasdaulting his cellmate, as the adjustment
hearing officer found him to be the victim who suffered injuries whitecellmate was found
guilty of assault. He claims that he suffered a ruptured ear canal, had reconstructive surgery, and
can no longer hear out of the edd. at p. 5.

[. Standard of Review

Defendants’ Motion is styled as a Motion@esmiss under Fed. R. Civ. P. 12(b)(6) or, in
the Alternative, for Summary Judgment unded.FR. Civ. P. 56. A motion styled in this
manner implicates the Court’'s discretion undule 12(d) of the Federal Rules of Civil

Procedure.See Kensington Vol. Fire Dept., Inc. v. Montgomery Couf&§ F. Supp. 2d 431,



436-37 (D. Md. 2011). Ordinarily, eourt “is not to consider matte outside the pleadings or
resolve factual disputes when ruling on a motion to dismissiger v. U.S. Airway$10 F.3d
442, 450 (4th Cir. 2007). However, under Rule 12(b}6court, in its discretion, may consider
matters outside of the pleadings, pursuant to RA(d). If the court daeso, “the motion must
be treated as one for summamggment under Rule 56,” and “[Bparties must be given a
reasonable opportunity to preselttihe material that is pertinéto the motion.” Fed. R. Civ. P.
12(d).

When the movant expressly captions its mwtiin the alternative” as one for summary
judgment, and submits matters outside the pleadorghe court’s consideration, the parties are
deemed to be on notice that conversion under R2(d) may occur; the court “does not have an
obligation to notify paies of the obvious.”Laughlin v. Metro. Wash. Airports Aufil49 F.3d
253, 261 (4th Cir. 1998).

A district judge has “complet discretion to determine winerr or not to accept the
submission of any material beyond the pleaditigd is offered in @njunction with a Rule
12(b)(6) motion and rely on it, thereby converting the motion, or to reject it or simply not
consider it.” 5 C WRIGHT & MILLER,FEDERAL PRACTICE &PROCEDURE § 1366, at
159 (3d ed. 2004, 2011 Supp.). This discretion “should be exercised with great caution and
attention to the parties’ procedural rightdd. at 149. In generaloarts are guided by whether
consideration of extraneous maaé “is likely to facilitate the disposition of the action,” and
“whether discovery prior to the utilization tfe summary judgmemirocedure” is necessaryl.

at 165, 167.1 am satisfied that given the exhibits prpted here (which were also presented to



Wallace), | have ample information with which &oldress the pleading as filed for summary
judgment.

Summary judgment is govexd by Fed. R. Civ. P. 56(ayhich provides in part:

The court shall grant summary judgmenthé movant shows that there is no

genuine dispute as to any tmaal fact and the movamg entitled to judgment

as a matter of law.

The Supreme Court has clarified that thses not mean that arigictual dispute will
defeat the motion: By its very terms, tlandard provides thahe mere existence some
alleged factual dispute between the partieB mot defeat an otherwise properly supported
motion for summary judgment; thegquarement is that there be genuineissue ofmaterialfact.
Anderson v. Liberty Lobby, Inc477 U. S. 242, 2448 (1986) (emphasis in original). In
analyzing a summary judgment motion, the calmbuld “view the evidence in the light most
favorable to...the nonmovant, ardtaw all inferences in mefavor without weighing the
evidence or assessing the witness credibiliBehnis v. Columbia Colleton Me@tr., Inc., 290
F.3d 639, 644-45 (4th Cir. 200Xee Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986}DIC v. Cashion720 F.3d 169, 173 (4th Cir. 2013).

“The party opposing a properly supported motfor summary judgment ‘may not rest
upon the mere allegations or deniafghis] pleadings,” but rathenust ‘set forth specific facts
showing that there is a genuine issue for trigB8uchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 525 (4th Cir. 2003) (alteration in original) (quoting Fed. R. Civ. P. 56(e)).
But, the district court’s “function” is not “taveigh the evidence and determine the truth of the
matter but to determine whether there is a genuine issue for Aradérson 477 U.S. at 249.

Moreover, the trial court may not make dtelity determinations on summary judgmedacobs



v. N.C. Administrative Office of the Couyrt880 F.3d 562, 569 (4th Cir. 2019)lercantile
Peninsula Bank v. Frenc99 F.3d 345, 352 (4th Cir. 200Btack &. Decker Corp. v. United
States436 F.3d 431, 442 (4th Cir. 200®ennis 290 F.3d at 644-45.

In the face ofconflicting evidence, suchs competing affidavits, summary judgment is
generally not appropriate, becausesithe function of the fact+ider to resolve factual disputes,
including matters of witness credibility. Nevegtess, to defeat summary judgment, conflicting
evidence, if any, must give rise tagyanuinedispute of material facGee Andersqrt77 U.S. at
247-48. If “the evidence isuch that a reasonable jury couédurn a verdict for the nonmoving
party,” then a dispute of materi&ct precludes summary judgmelt. at 248;see Libertarian
Party of Va. v. Judd718 F.3d 308, 313 (4th Cir. 2013). Oe thther hand, summary judgment is
appropriate if the evidence “is so one-sided tra party must prevail as a matter of lailg."at
252. And, “the mere existence of a scintilla ofdewce in support of the plaintiff's position will
be insufficient; there must be evidence on whi@hjtity could reasonably find for the plaintiff.”
Id.

Because Wallace is self-represented, his submissions are liberally conseed.
Erickson v. Parduss51 U.S. 89, 94 (2007). But, the Cooust also abide by the “affirmative
obligation of the trial judge to prevent faetly unsupported claims and defenses from
proceeding to trial.””Bouchat 346 F.3d at 526 (internal qadion marks omitted) (quoting
Drewitt v. Pratt 999 F.2d 774, 778-79 (41Gir. 1993), and citingCelotex Corporation v.
Catrett 477 U.S. 317, 323-24 (1986)).

[11. Discussion

Defendants allege that Wallace was transferred to ECI on June 12, 2012. ECF No. 18-2,



at Switalski Decl. They acknowledge that on September 1, 2013, he was involved in an
altercation with his cellmate, Glen Bradfordlhere is no record that the two inmates were
enemies or had any conflicts prior to being hdusgether. Defendants state that following the
incident, Wallace received treatment at thegrisnd at a local hospital (Peninsula Regional
Medical Center). Wallace was not found guittfyany wrongdoing and the two inmates have
been housed separatelyeafthe altercation.

Defendants allege that Wallace filed a&aministrative Remedy Procedure (“ARP”)
grievance complaining that offers did not follow proper procedures in placihg two inmates
together. ECF No. 18-2 at Saiski Decl. The ARP was disssed for procedural reasonsd.
Defendants argue that Wallace never appealsdgtievance to the Inmate Grievance Office
(“IGO"). ECF No. 18-3 at Neverdon Decl.

In his Oppositions, Wallace claims that Delants DPSCS and DOC are not entitled to
sovereign immunity and he has stated a claiairesgj Warden Green in her supervisory capacity
due to her inaction. ECF No. 27. He argues tiierte is a causal link beeen the supervisor’s
inaction and the injury sufferedWallace claims that the adjustmdicket shows that the officer
came to his cell beforehand, removed his cane vwaasiaware of the earlier incident between
cellmates. Further, he statésit he filed an ARP, which was not answered by the Warden, and
was under the belief that if an ARP is noswered by the institution “you can go forward with
the lawsuit.” 1d. Wallace additionally claims that he apje his claim to the IGO, but it was

sent back to him because he did not qualify forgadt mail. He contends that he mailed it out

2 The ARP was dismissed. For unknown oeas the ARP was not construed as raising an

objection to Wallace’s continued housing with his celiep but as a challenge to disciplinary hearing
procedures, which is not grievable un@évision of Correction Directive 185.002.



again and he believes the officers mishandlednid “never returnedit] to the inmate or
answered by the commissioner’s officer for iptg@urposes.” Wallacelisputes Defendants’
statement that he was treated at PeninsulaoRalgMedical Center; raén, he claims he was
airlifted to University oMaryland Medical System’s Shock Trauma Center. ECF No. 28.

In his Motion for Summary Judgment Walladaims that the information submitted by
Defendants contains fabricated incorrect information withregard to event identification
number and housing location and omitted information such as statements made on an adjustment
ticket regarding what transpirgior to the altercation. Hesserts that Defendants should be
found guilty of contempt and he should be awarded judgment. ECF No. 29

V. Analysis
The State Defendants raise several affirmative defenses: entitlement to Eleventh

Amendment immunity; Wallace’s failure to exis available administrative remedies; his
failure to state a claim; and qualified immuynit The affirmative defense of administrative
exhaustion shall be addressed before the Guoayt examine the merits of Wallace’s claims.
The Prisoner Litigation Reform Agprovides, in pertinent part:

(a) Applicability of adninistrative remedies

No action shall be brought with respect to prison conditions under

section 1983 of this title, or any other Federal law, by a prisoner

confined in any jail, prison, or otheorrectional faiity until such

administrative remedies asaavailable are exhausted.
42 U.S.C. §1997e.

For purposes of the PLRA, “the term ‘prisoner’ means any person incarcerated or

detained in any facility who iaccused of, convicted of, sentenced for, or adjudicated delinquent



for, violations of criminal law or the terms andnditions of parole, probation, pretrial release,
or diversionary program.” 42 U.S.C. 8§ 1997e(h). The phtpason conditions encompasses
“all inmate suits about prison life, whether thieyolve general circumstances or particular
episodes, and whether they allegeessive force or some other wréhd?orter v. Nussle534
U.S. 516, 532 (2002).

Administrative remedies must, however, &eilable to the inmate and this Court is
“obligated to ensure that any defects in austrative exhaustion were not procured from the
action or inaction of prison officialsAquilar-Avellaveda v. Terreld78 F.3d 1223, 1225 (10th
Cir. 2007); see Kaba v. Steppt58 F.3d 678, 684 (7th Cir. 2006)he Fourth Circuit has
addressed the meaning“alvailablé remedies irMoore v. Bennette&g17 F.3d 717, 725 (4th Cir.
2008):

[A]Jn administrative remedy is not consideredhave been available if a prisoner,

through no fault of his own, was preved from availing himself of itSee

Aquilar-Avellaveda v. Terrell478 F. 3d 1223, 1225 (10th Cir. 200Kgba v.

Stepp 458 F. 3d 678, 684 (7th Cir. 2006 prtversely, a prisoner does not exhaust

all available remedies simply by failing to follow the required steps so that

remedies that once were available to him no longeiSae Woodford v. Ng648

U.S. 81, 89 (2006). Rather, to batitled to briig suit in federal court, a prisoner

must have utilized lb available remediesin accordance with the applicable

procedural rule$, so that prison officials haveeen given an opportunity to

address the claims administrativelg. at 87. Having done that, a prisoner has
exhausted his available remedies, eifgprison employees do not resporike

Dole v. Chandler438 F.3d 804, 809 (7th Cir. 2006).

See also Blake v. Ro€87 F.3d 693, 698-701 (4th Cir. 2018¢rt. granted Ross v. Blakel36

3 Notably, administrative exhaustion undel$7e(a) is not a jurisdictional requirement

and does not impose a heightened pleading requireomettie prisoner. Rather, the failure to exhaust
administrative remedies is an affirmative defeito be pleaded and proven by DefendaBese Jones v.
Bock 549 U.S. 199, 215-216 (200ABnderson v. XYZ Correctionilealth Services, Inc407 F.2d 674,
682 (4th Cir. 2005).



S. Ct. 614 (2015) (review of whether there isnomon law “special circumstances” exception to
the PLRA that relieves an inmate of his mandatory obligation to exhaust administrative remedies
when the inmate erroneously believes that tisfead exhaustion by parijgating in an internal
investigation).

Wallace contends that his ARP appeal was twice mailed to the IGO, but was at first
returned to him and, when remailed, “mishandlbeg’officers. The Court is not persuaded that
dismissing his Complaint on this affirmative deferis appropriate in dint of his statements
regarding his attempts to file an appeal to the IGO. Instead, | shall examine whethearg
judgment in favor of the named Defendamtsuld be appropriate bause the pleadings,
declarations, and exhibits on file demonstithi# they did not violate Wallace’s constitutional
rights.

Defendants assert that tBPSCS and DOC are not personithin the meaning of 42
U.S.C. § 1983 and the State of Maryland has waived its sovereign immunity under the
Eleventh Amendment to suit in federal court.ohcur with this affirmative defense. Defendants
DPSCS and DOC are state agenci®seeMd. Code. Ann., Corr. Servs., Art., 88 1-101(f) & (g),
2-101, and 3-101. Neither a state nor an agency of a statpassari within the meaning of 42
U.S.C. § 1983.See Will v. Michigan Depof State Police491 U.S. 58, 64-65 & 70-71 (1989).
Moreover, state agencies are immune frorbiliig under the Eleventh Amendment from a §
1983 suit in federal court viibut regard to the natudd the relief sought.See Pennhurst State
School & Hospital v. Haldermal65 U.S. 89, 101-01 (19847, H. v. Oliva 226 F.3d 198, 201
(3rd Cir. 2000). Consequently, the Comptaamainst the DPSCS and DOC is subject to

dismissal for want of jurisdiction.



To allege a constitutional failure-to-protetaim, Wallace must demonstrate the ways in
which Defendant Green or others knew of angtatjarded an excessive risk to his health and
safety. Defendants must both be aware of the faot which the inference could be drawn that
a substantial risk of serious harm existad must also draw the inferenc&ee Farmer v.
Brennan 511 U.S. 825, 837 (1994). gkisonofficial's subjective actual knowledge, as required
for deliberate indifference liabilitunder the Eighth Amendment forpaisoner'sinjury at the
hands of another prisoner, “can be prowhnough circumstantial evidence showing, for
example, that the substantial risk ofmate attacks was longstanding, pervasive, well-
documented, or expressly notedgrsonofficials in the past, and ¢hcircumstances suggest that
the defendant-official being sued had been exptsedformation concerning the risk and thus
‘must have known’ about it.Makdessi v. Fields789 F.3d 126, 133 (4th Cir. 2015) (quoting
Farmer, 511 U.S. at 842)see also Danser v. Stansberigr2 F.3d 340, 349 (4th Cir. 2014).
Thus, Defendants must have knowledge both ofrigleof harm and also that their conduct is
inappropriate in light of that risk.See Rich v. Brucel29 F.3d 336, 339-40 {4Cir. 1997).
Moreover, Wallace must allege ways in whichfé@wants’ actions (or inactions) resulted in
"serious or significant physicalr emotional injury.” De'Lonta v. Angelone330 F.3d 630, 634
(4th Cir. 2003).

Wallace has failed to allege how Ward@reen, the only named individual defendant,
personally participated in vialing his rights under the lawUnder § 1983, individual liability
must be based on personal condusee Wright v. Collins{66 F.2d 841, 850 (4th Cir. 1985);
see also Foote v. Spiegdll8 F.3d 1416, 1423 (10th Cir. 1997Further, abs# subjective

knowledge, a prison official is not liable-armer v. Brennanb511 U.S. 825, 847 (19943ge

10



Johnson v. Quinone$45 F.3d 164, 168 (4th Cir. 1998)

UnderShaw v. Stroudl3 F.3d 791 (4th Cir. 1994), supeory liability may attach to a
prison administrator under 8§ 1983 if a plaintiff eastablish three elements. These are: (1) “that
the supervisor had actual asnstructive knowledge that higlsrdinate was engaged in conduct
that posed ‘a pervasive and unreasonable risk’ of constitutional injury to citizens like the
plaintiff”; (2) “that the superviar's response to that knowledge svso inadequate as to show
‘deliberate indifference to or ta@uthorization of the alleged offsive practices' "and (3) “that
there was an ‘affirmative causal link’ betwedme supervisor’'s inaan and the particular
constitutional injury sfiered by the plaintiff.”ld. at 799 (citations omitted). Under the first
prong of Shaw,the conduct engaged in by the supemsssubordinates must be “pervasive,”
meaning that the “conduct is widespread, or at least has been used on several different
occasions.”ld. Furthermore, in establishintfeliberate indifference” undeBhaw’s second
prong, a plaintiff “[o]rdinarily...@nnot satisfy his burden of quf by pointing to a single
incident or isolated incidents. for a supervisor cannot bepected ... to guard against the
deliberate criminal acts of hjgroperly trained employees whée has no basis upon which to
anticipate the misconductSlakan v. Porter,737 F.2d 368, 373 (4th Cir. 1984). Deliberate
indifference, however, may be satisfied by shayvi[a] supervisor’'s continued inaction in the

face of documented widespread abusksk.” Wallace has not made such a showing here.

4 Inmate Glen Bradford was not on Wallace’'s enemies list, nor was there any record of

Wallace having problems with Bradford. Even aticep Wallace’s claim that he communicated his
concerns about Bradford to officers 12 to 150ses before the biting incident, this communication was
insufficient to place personnel on notice of the potéritiathe spontaneous inmate-on-inmate attack
which occurred less than a minute later. Prisons are “inherently dangerous plides)’ States v.
Tokash 282 F.3d 962, 970 (7th Cir. 2002), where inmate on inmate attacks are inevitable and impossible
to eliminate. SeeShrader v. White761 F.2d 975, 980 (4th Cir. 1983jaylor v. Freeman34 F.3d 266,

11



Conclusion
Wallace has failed to prove that the namedebBéants violated his constitutional rights.
Summary judgment will be emed in favor of Defendantsnd Wallace’s Motion for Summary

Judgment shall be denied in a separate Order to fdllow.

Date: __ April 20, 2016 /sl
RCHARD D. BENNETT
UNITED STATES DISTRICT JUDGE

273 n. 6 (4th Cir. 1994). While the incident was unfortunate, it does not implicate the Eighth Amendment

° In light of this decision, the Court neemt evaluate Defendants’ qualified immunity

defense.
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