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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 
KLICOS PAINTING COMPANY, INC.,  * 
  
 Plaintiff/Counter-Defendant,  * 
       
v.       * Civil No. RDB-15-2505 
       
SAFFO CONTRACTORS, INC.,   *  
  
 Defendant/Counter-Plaintiff.   * 
       
* * * * * * * * * * * * *  

 

MEMORANDUM OPINION 

On July 29, 2013, the Maryland Transportation Authority (“MDTA”) awarded the 

Defendant/Counter-Plaintiff, Saffo Contractors, Inc. (“Saffo”), a contract to repair and 

paint various highway bridges on I-95 and I-395 in Baltimore just south of Oriole Park at 

Camden Yards and M&T Bank Stadium (“the 395 Project” or “the Project”). Saffo and the 

Plaintiff/Counter-Defendant, Klicos Painting Company (“Klicos”), arranged to perform the 

work together, but the parties disagree as to the terms of that arrangement. Specifically, 

George Klicos and his cousin Nick Saffo had fundamental disagreements with respect to the 

relationship of their companies, which ultimately led to this litigation. As a result of their 

joint efforts in 2014, Saffo paid Klicos $2,738,600.73. The parties have made competing 

claims that this amount constitutes unjust enrichment when compared to the value of the 

work Klicos performed on the 395 Project. Saffo further contends that Klicos secured 

$200,000 of the $2,738,600.73 by knowingly misrepresenting its intention to return to work 

after the winter holiday season in December of 2014.  
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As one witness observed, “everybody wanted to be the lead man on the job.” (Tr. at 

802.) It is undisputed, however, that Saffo was the General Contractor to which MDTA had 

awarded the contract for the 395 Project. Klicos was a cleaning and painting subcontractor 

that supplied about 45.47% of the cleaning and painting production hours in 2014.1 When 

Klicos learned that Saffo was not going to include it on another project in Texas, the 

relationship soured. Ultimately, Klicos sought additional payments without completing any 

cleaning or painting work in 2015.  

After a seven-day bench trial concluding on June 26, 2018, and for the reasons set 

forth below, this Court concludes as follows. 

1. Klicos intentionally misrepresented its intent to return to the 395 Project in 2015, 

which caused Saffo to incur $200,000 in actual damages. Punitive damages are 

warranted in the amount of $50,000. 

 

2. Klicos retains $8,377.04 in unjust enrichment based upon Saffo’s overpayment 

for the actual value to Saffo of Klicos’ work on the 395 Project. This amount 

incorporates a deduction for a refund of the $200,000 fraudulently obtained by 

Klicos.  

 

3. Judgment shall be ENTERED in favor of Saffo on its intentional 

misrepresentation claim and on the parties’ competing claims of unjust 

enrichment. 

 

4. Klicos SHALL PAY to Saffo a total of $58,377.04. 

 

Pursuant to Federal Rule of Civil Procedure 52(a), the following memorandum constitutes 

this Court’s findings of fact and conclusions of law.  

 

                                              
1 The 45.47% is based on a comparison of the parties’ detailed payroll records for hourly employees working on-site. See 
infra. 
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PROCEDURAL BACKGROUND 

Klicos filed suit against Saffo on August 24, 2015. (ECF No. 1.) Saffo answered with 

counter-claims on September 28, 2015. (ECF No. 11.) Klicos answered the counter-claims 

on October 14, 2015 (ECF No. 13), and filed an Amended Complaint on June 16, 2016 

(ECF No. 35). Saffo amended its Answer and Counterclaim. (ECF No. 31.) At that stage, 

Klicos’ claims included breach of contract, unjust enrichment, and quantum meruit. (ECF 

No. 35.) Saffo’s claims included unjust enrichment, conversion, replevin, detinue, fraud – 

intentional misrepresentation (including punitive damages), negligent misrepresentation, and, 

in the alternative, breach of contract. (ECF No. 31-1.)  

On April 21, 2017, Saffo moved for summary judgment. (ECF No. 76.) On June 30, 

2017, Klicos moved for partial summary judgment, challenging all claims except for portions 

of Saffo’s breach of contract claim. (ECF No. 98.) On September 6, 2017, Judge J. Frederick 

Motz of this Court granted in part and denied in part both parties’ motions. (ECF Nos. 105, 

106.) Specifically, Judge Motz granted Saffo’s motion for summary judgment as to Klicos’ 

breach of contract and quantum meruit claims, and denied the motion as to the unjust 

enrichment claim. (Id.) Klicos’ motion was granted as to Saffo’s claims for conversion, 

replevin, detinue, negligent misrepresentation, contract damages related to a recycling unit 

and delayed performance, and for attorneys’ fees. (Id.) Klicos’ motion was denied as to 

Saffo’s claims for unjust enrichment and intentional misrepresentation, including punitive 

damages. (Id.) 

Based on the overlapping nature of the parties’ unjust enrichment claims, Judge Motz 

held that the recovery for the competing unjust enrichment claims would be “measured by 
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‘the actual value realized by the defendant,’ and not the market value of the plaintiff’s 

services rendered.” (ECF No. 105 at 9 (citing Dolan v. McQuaide, 215 Md. App. 24, 37-38 

(Md. Ct. Spec. App. 2013)).) More specifically, “the operative question will be whether the 

actual value realized by Saffo for Klicos’s work is more or less than $2,738,600.73.” (ECF 

No. 105 at 10.) Judge Motz also stated that Klicos’ “expert report outlining Saffo’s profits 

can be used, in conjunction with other witness testimony, to infer the value provided to 

Saffo by Klicos’ work.” (Id.)  

On February 23, 2018, this case was reassigned from Judge Motz to the undersigned. 

On April 13, 2018, this Court clarified Judge Motz’ prior summary judgment ruling and held 

that the prior entry of summary judgment in Saffo’s favor on Klicos’ breach of contract 

claim was limited to the non-existence of a contract on November 21, 2013. (ECF Nos. 122-

23.) This decision enabled Klicos to press a breach of contract claim at trial only if Saffo 

elected to pursue its own breach of contract claim at trial. On April 27, 2018, however, Saffo 

informed this Court that it would not pursue a breach of contract claim at trial. (ECF No. 

129.) The following claims are now pending: 

(1) Klicos’ claim against Saffo for unjust enrichment,  

(2) Saffo’s counter-claim for unjust enrichment, and  

(3) Saffo’s counter-claim for intentional misrepresentation, including punitive 
damages. 
 

This Court conducted a seven-day bench trial2 from Monday, June 18, 2018 through 

Tuesday, June 26, 2018.  

                                              
2 Both parties requested a bench trial. (ECF Nos. 1, 111.) 
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company’s President, Mr. Ost determined how much profit to build into Saffo’s bid. (Tr. at 

423-24.) Mr. Ost identified $13,723,459.00 as Saffo’s total bid price. (Ex. 4 at 18.) 

Having identified the total bid price, Mr. Ost next allocated the total price across the 

various project milestones, or “items,” identified in the Schedule of Prices attached to the 

IFB. (Ex. 3 at 209-24.) Rather than allocate prices based on square footage, Saffo decided to 

“front-load” the bid by assigning a higher price per square foot to the items that could be 

accomplished earlier in the Project. (Tr. at 435-36; Ex. 4 at 2-18.) Consistent with industry 

practice, this approach aims to keep contractors cash-flow-positive throughout the duration 

of a project. (Tr. at 436, 697-700.)  

The MDTA also required bids to include two attachments regarding the involvement 

of Minority Business Enterprises (“MBEs”) in the Project. (Ex. 3 at 3-5.) Saffo completed 

the required forms by identifying certain percentages of the overall bid price that would be 

paid to the following MBE subcontractors: Pioneer Contracting Company, Inc. (“Pioneer”); 

Masonry Resurfacing & Construction Co. Inc.; Jo-Lyn Services, Inc.; Batta Environmental 

Associates; Apex Petroleum Corporation; Acorn Supply & Distributing; and Atlantic Traffic 

Safety Inc. (Ex. 4 at 27-34.) In total, Saffo’s bid-preparation efforts on the bid for the 395 

Project took about two weeks (Tr. at 423), and Saffo submitted its bid on May 16, 2013. (Ex. 

4 at 18.)    

Later that same day, MDTA announced Blastech Enterprises (“Blastech”) as the 

winning bidder. (Tr. at 438-440.) Not satisfied with such a result, Mr. Ost drove up to 

Maryland that evening to review Blastech’s bid in person. (Id.) Mr. Ost discovered that 

Blastech had not complied with the MBE requirements, and he initiated a bid protest. (Id.) 
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$13,737,459.00. (Id. at 5.) The contract required that Saffo post a Performance Bond and 

Payment Bond, both in the amount of $13,737,459.00. (Ex. 5 at 9, 11, 19.)  

The contract obligated Saffo to complete all work within 540 days of the issuance of 

the “Notice to Proceed.” (Id. at 7.) Based on that timeframe, the contract contains the 

following liquidated damages provision: 

It is expressly understood and agreed that in the event of failure on the part of 
the Contractor, for any reason, except with the written consent of the MDT 
A, to complete the furnishing and delivery of the materials and the doing and 
performance of the work within the time period granted Five Hundred Fourty 
(540) calendar days the MDTA shall have the right to deduct from any monies 
due or which may become due from the Contractor, or, if no monies shall be, 
the MDTA shall have the right to recover the amount of One Thousand 
Seven Hundred Sixty Dollars ($1760.00) per day for each and every calendar 
day elapsing between the time stipulated for the completion and the actual 
date of completion, in accordance with the terms of this Contract; not as a 
penalty, but as liquidated damages. Provided, however, that upon receipt of 
written notice from the Contractor of the existence of causes over which the 
Contractor has no control and which must delay the completion of work, the 
MDTA may, at its discretion, extend the period specified for the completion 
of the work, and in such case the Contractor shall become liable for liquidated 
damages for delays commencing from the date on which the extended period 
shall expire. 
 

(Id.) The contract also provides for various rates of liquidated damages for failure “to make 

good faith efforts to comply with the Minority Business Enterprise (‘MBE’) Program and 

contract provisions.” (Id. at 8.)  

The Schedule of Prices breaks the work down into categories. (See id. at 311-344.) 

Category 1, Items 1001 to 1014, covered preparatory operations, and Category 4, Items 4001 

to 4060, covered the on-site repair, cleaning, and painting work. (Id.) The contract required 
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Saffo to clean and paint 46 bridge structures, as identified by Items 4001 to 40486 in the 

Schedule of Prices. (Id. at 311-344.) This work was subject to inspection and approval by 

MDTA. (Id. at 7.) 

In terms of performance specifications, the contract explicitly incorporates the 2008 

version of the “Standard Specifications for Construction and Materials” (“Standard 

Specifications”) by the MDTA State Highway Administration. (Ex. 124.) Mr. Ost described 

this document as the “Bible” for this and other similar projects in Maryland. (Tr. at 445.)  

Section 108 of the Standard Specifications governs “Mobilization,” which is 

described as “preparatory operations that include the movement of personnel and 

equipment to the project site and the establishment of the Contractor’s offices, buildings, 

and other facilities necessary to begin work.” (Ex. 124 at 32.) “Materials” are “not 

applicable” under this category of work (id.), and fabricating materials does not constitute 

mobilization. (Tr. at 687.) According to the Standard Specifications, “[p]ayment of 50 

percent of the Mobilization item will be made in the first monthly estimate after the 

Contractor has established the necessary facilities. The remaining 50 percent will be prorated 

and paid in equal amounts on each of the next five monthly estimates.” (Ex. 124 at 32-33.) 

No further action is required after the first payment of 50% is approved. (Tr. at 457-58, 689-

90.) The Mobilization Line Item is intended to cover all of the General Contractor’s costs 

for mobilization, and is not limited to only the mobilization necessary for cleaning and 

painting. (Id. at 34.) 

                                              
6 Of the 48 line items, two are blank (Items 4003 and 4006). (Ex. 5 at 320, 322.) 
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Section 436 of the Standard Specifications governs “Cleaning and Painting Existing 

Structural Steel.” (Id. at 34.) This section identifies the acceptable cleaning systems, paint 

systems, health and safety requirements, and Quality Control (“QC”) procedures. The 

Contractor is required to provide various plans and drawings, known as “submittals,” to the 

MDTA detailing how it will comply with all of these performance requirements. (Id. at 38.) 

Another undisputed element of the MDTA contract is that “[t]he contractor shall be 

responsible for certifying and submitting to [Maryland Department of Labor, Licensing and 

Regulation (“DLLR”)] all of their subcontractors’ payroll records covering work performed 

directly at the work site.” (Prevailing Wage Instructions for the Contractor and Subcontractor, Ex. 5 at 

91.) This “certified payroll” requirement is intended to ensure the Contractor is complying 

with Maryland’s wage and hour laws. (Id.; see also Tr. at 523.)  

Payment for onsite cleaning and painting production work, however, was not based 

on certified payroll. Rather, the contract calls for “lump sum” payments for each bridge. (Ex. 

5 at 311-344.) In practice, MDTA’s onsite Project Engineer, Jason Smith, oversaw the 

inspection of the onsite work for the purpose of, inter alia, deciding when to make monthly 

lump sum “Progress Estimate” payments for the work completed. (Tr. at 692-96.) Multiple 

witnesses testified that this process involved some negotiation between Mr. Smith and 

Saffo’s Project Superintendent, Greg Hahn, to determine what percentage of the work on 

each bridge had been completed according to the Standard Specifications. (Id. at 488 (Ost), 

693-96 (Smith), and 786-87 (Hahn).) 
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Exhibit 36 summarizes the parties’ production work hours as found in Klicos’ certified 

payroll records (Ex. 128), Saffo’s certified payroll records (Ex. 125), and Saffo’s business 

records of Jo-Lyn’s hours (Ex. 129). (Ex. 136; Tr. at 520.) These records show that:  

1. From April 20, 2014 to December 20, 2014, Klicos’ hourly employees worked 

15,628.35 hours on the Project site (Exs. 128, 136);  

2. From March 31, 2014 to December 21, 2014, Saffo’s hourly employees worked 

11,962.59 hours on-site (Exs. 125, 136); and  

3. From March 31, 2014 to December 21, 2014, Jo-Lyn’s hourly employees worked 

6,780 hours on-site (Ex. 129). 

Mr. Ost testified that Saffo employees performed most, if not all, of the rigging and 

containment (Tr. at 484), but the parties did not offer evidence as to how the thousands of 

hours of work were distributed across the various stages of the cleaning and painting 

process. Regarding Jo-Lyn’s work, it is undisputed that Saffo paid Jo-Lyn to cover Jo-Lyn’s 

payroll expenses for its hourly employees working on the 395 Project. (Tr. at 468-469, 797-

800; Ex. 130.) Mr. Klicos testified that having an employee on payroll involved assuming 

certain risks, such as a worker’s compensation claim for any injury. (Tr. at 183.) 

Aside from the payroll records, additional evidence of the parties’ respective 

production work was either non-existent or speculative. In attempting to establish the 

parties’ respective production efforts, Saffo did not seek credit – by way of employee records 

or any other method of quantification – for cleaning and painting work performed by its 

management personnel, Messrs. Hahn, Ost, and Saffo. Klicos, on the other hand, sought to 

prove Tony Hatzileris’ production work hours on the Project. Tony Hatzileris, as a salaried 
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guide Saffo’s approach to scheduling work on the Project. (Ex. 13.) The Offseason Painting 

Procedure called for using direct-fire heaters at the beginning of the day to warm up the 

interior of the containment tents followed by indirect heaters to maintain the internal 

temperature during the day while paint coats were applied. (Tr. at 494-95.) This process 

would enable painting throughout the Baltimore winter, which would also coincide with 

fewer restrictions around Camden Yards and M&T Bank Stadium during the offseason for 

both the Orioles and Ravens. (Id. at 252; Ex. 67.) Based on these procedures, Mr. Smith and 

Mr. Hahn testified that there was no weather-related reason Klicos could not have worked in 

in the winter of 2014 to 2015. (Tr. at 713, 808.)  

George Klicos testified that the Offseason Painting Procedure would “not work in 

the stadium parking lot,” which involved tub girders rather than I-beams and which would 

be inappropriate for direct heaters. (Id. at 255.) Mr. Ost directly rebutted this testimony 

stating that that there was “nothing whatsoever” about the structures around the stadiums 

that would have made the Offseason Painting Procedure inapplicable. (Id. at 496.) This 

Court finds that Mr. Ost effectively rebutted George Klicos’ assertion regarding the 

possibility of painting around the stadiums in the winter. First, Mr. Ost’s testimony, on the 

whole, was more detailed than Mr. Klicos’ testimony. For example, Mr. Ost’s description of 

the heating involved both direct and indirect heat depending on the time of day and whether 

paint was actively being applied. (Id. at 494-95.) Second, Mr. Ost provided examples of other 

projects in Cecil County, Maryland and in Maine where Saffo worked in more challenging 

circumstances. (Id. at 495-96.) Furthermore, even if some structures were temporarily 
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decided that if Klicos was going to return to the Project immediately, Saffo would provide 

the additional $200,000. (Id. at 500.) Ms. Saffo testified that she had a second phone call with 

Mr. Klicos in which she told him that as long as Klicos “was coming back right away,” Saffo 

would pay the $200,000. (Id. at 859.) Mr. Klicos responded: “Absolutely.” (Id.) Ms. Saffo 

testified that based on that promise from Mr. Klicos, she agreed to pay the invoice to be sent 

by Klicos shortly thereafter. (Id. at 859.) Having observed their testimony at trial, this Court 

finds Tia Saffo to be highly credible. Specifically, it is abundantly clear to this Court that the 

$200,000 payment was made based upon the express promise of George Klicos to send 

workers to return to the Project immediately.  

George Klicos emailed Tia Saffo on February 9, 2015 to request $200,000 of 

“available profit.” (Ex. 73; Tr. at 129-133, 860-61.) On February 11, 2015, Mr. Klicos sent an 

invoice to Saffo for $200,000. (Ex. 74; Tr. at 131-32, 256-57.) On February 12, 2015, Mr. 

Klicos sent an email to Nicholas Saffo and Gregory Hahn stating: “Sending crew up next 

week.” (Ex. 77; Tr. at 257.)  

The next day, on February 13, 2015, Saffo issued a payment to Klicos in the amount 

of $200,000. (Ex. 114; Tr. at 258.)10 Ms. Saffo testified that, notwithstanding the Klicos’ 

“profit” label in the February 9th email, she agreed to make payment based solely on Klicos’ 

promise to return to work “right away.” (Tr. at 861.) In other words, both she and Mike Ost 

testified that if Saffo had known that Klicos was not going to return to the Project, it would 

not have paid the requested $200,000. (Tr. at 501, 859-860.) 

                                              
10 The parties agree that this $200,000 payment in 2015 is included in the stipulated total amount of $2,738,600.73 Saffo 
paid to Klicos on the Project. (Tr. at 1201, 1232.) 
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Despite the promise to return “next week” – as documented in the email on February 

12, 2015 – Klicos did not send up a crew the following week. (Tr. at 258.) Rather, Mr. Klicos 

testified that he sent Mike Hatzileris, Tony Hatzileris, John TZ, and Sophia Patellis back to 

the work-site in “late February.” (Id. at 258, 274.) Mr. Klicos was immediately impeached at 

trial on this claim by Klicos’ own internal payroll records showing that only Tony and Mike11 

Hatzileris received payments for work on the 395 Project during the month of February. (Id.; 

Ex. 216 at 30.) Additionally, Tony Hatzileris testified that only he and John TZ returned in 

March 2015. (Tr. at 314-15.) Furthermore, Klicos’ certified payroll submission to the DLLR 

for hourly employees on the 395 Project does not cover any work in 2015. (Ex. 128.) This 

Court finds that Klicos did not return to the work-site until March 3, 2015, the date of an 

MDTA Inspector’s Daily Report indicating that Klicos had 2 men on-site and stating that 

“Klico[s] was organizing equip[ment] & material in Annapolis [S]t. yard.” (Ex. 81.) While 

Klicos was in contact with some Baltimore-based painters, Klicos did not employ them to 

perform cleaning and painting work on the 395 Project in 2015. (Tr. at 260-61.) Based on 

this evidence, this Court finds that Klicos’ on-site work in March 2015 was aimed at 

preparing Klicos’ equipment to leave Project.  

George Klicos’ testimony also challenges Ms. Saffo’s account of his promise to return 

in exchange for $200,000. First, Mr. Klicos testified that he was not asked by Tia Saffo to 

make a promise that Klicos would return to the 395-Project “immediately” in exchange for 

payment of the $200,000 and that he did not make such a promise. (Id. at 129-133.) Second, 

George Klicos testified that on February 9, 2015, Klicos intended to send Klicos employees 

                                              
11 Mike Hatzileris is listed as “Kominos” in the Klicos records. (Tr. at 289) 
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back to the 395 Project, “but the weather kept us from sending them back.”(Id. at 134, 

250.)12  

This Court does not find either of Mr. Klicos’ contentions credible. As a general 

matter, Mr. Klicos’ testimony lacked credibility. George Klicos’s testimony was contradicted 

by that of his own employee, Tony Hatzileris, regarding (a) whether Mr. Klicos had 

instructed Mr. Hatzileris to return to the Project in January (compare Tr. at 250-51 with Tr. at 

313-14), (b) whether Klicos used employees from other projects (compare Tr. at 189-90 with 

Tr. at 312-13), (c) which Klicos employees returned to the Project in March 2015 (compare Tr. 

at 258, 274 with Tr. at 314-15), and (d) whether Klicos’ foreman, Mike Hatzileris, can read 

and write the English language (compare Tr. at 155-56 with Tr. at 304). Mr. Klicos’ testimony 

was also questioned by MDTA’s Project Engineer Jason Smith, an unbiased third-party to 

this suit, regarding Tony Hatzileris’ “regular” attendance at project meetings (compare Tr. at 

171-72 with Tr. at 685-86) and the nature and frequency of Klicos’ performance (compare Tr. 

at 186-87 with Tr. at 708, 711-12). Finally, Mr. Klicos’ own testimony equivocated on (a) 

whether Baltimore-based painters ever returned to work in 2015 (compare Tr. 134 with Tr. at 

260-61), (b) whether Klicos managed all the painting labor (Tr. at 185), and (c) who was 

responsible for calculating “piecework” bonuses for Klicos employees (id. at 233-34).  

                                              
12 In its Proposed Findings of Fact and Conclusions of Law, Klicos contends that “Mr. Klicos testified that there was no 
telephone call between him and Tia Saffo on or about February 9, 2015.” (ECF No. 158 at 6 ¶13 (citing Tr. at 129/24-
133).) This purported testimony, however, does not appear in the record. Rather, Mr. Klicos admitted that he had 
discussions with “Saffo representatives” before sending the $200,000 invoice. (Tr. at 131-32.) Conducting such a pre-
invoice conversation is consistent with the parties’ usual practice, which involved speaking to “one of the Saffos” and 
emailing most invoices directly to Tia Saffo. (Id. at 236-47, 865; Exs. 21, 22, 30, 36, 39, 46, 52, 60.) To the extent the 
occurrence of the conversation with Tia Saffo is in dispute, this Court first finds that George Klicos spoke to Tia Saffo on 
or about February 9, 2015.  
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Turning to the substance of Mr. Klicos’ negotiations with Saffo, Mr. Klicos’ own 

email on February 12, 2015 reflects a promise to return “next week” and an indication that 

Klicos “w[as] planning on coming up this week.” (Ex. 77; Tr. at 257; see also Ex. 118 

(stating that a “[n]umber of guys will be coming up” next week).) Based on Tia Saffo’s 

credible testimony, Mr. Klicos’ lack of credibility, and Mr. Klicos’ email reiterating a promise 

to return either “this week” or “next,” this Court finds that Mr. Klicos promised to return to 

the work-site within a week of February 12, 2015. (Exs. 73, 74, 77.) 

This Court further finds that Mr. Klicos intended that promise to induce Saffo to pay 

the $200,000 requested in his emails on February 9th and February 11th. (Exs. 73, 74.) 

Klicos testified that – rather than compensate Klicos’ efforts to return on-site within a week 

– the $200,000 was to be paid pursuant to his own subjective understanding of an ongoing 

agreement to split the Project profits 50-50 (Tr. at 129-33.) First, this Court held at summary 

judgment that Klicos failed to establish such an agreement existed. (ECF Nos. 105-06, 122-

23.) Second, it defies logic that in mid-February 2015, almost two months after Klicos left 

the job-site (Tr. at 287-88; Exs. 128, 136) and a month after Saffo had expected Klicos to 

return (Tr. at 496), Saffo would agree to disburse profits. Mr. Klicos knew, through repeated 

contact over the prior month (see Exs. 67, 77, 118; Tr. at 253, 498-99, 808-15), that Saffo 

wanted Klicos to return immediately. Promising to meet that demand was therefore intended 

to induce the $200,000 payment in February 2015. 

 This Court also finds that Klicos never intended to honor the promise. At the time of 

the promise, Mr. Klicos was harboring intense frustration with Saffo due to having been 

denied participation in the Texas project. (Id. at 268-270; Ex. 82.) Indeed, Mr. Klicos 
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conceded in his pre-trial deposition that “Texas is what you might say lit the fuse to 

this.” (Id. at 269-70.) This statement was a striking admission by Mr. Klicos. Lit fuses result 

in some form of fiery destruction, and Mr. Klicos intended to receive payment from Saffo 

on the 395 Project even as Klicos’ relationship with Saffo fell apart. Mr. Klicos’ testimony as 

to his intent to have his workers return during that winter is not credible. For example, he 

testified that he told Tony Hatzileris to return in January, but Hatzileris testified that Mr. 

Klicos never gave him that instruction. (Compare Tr. at 250-51 with Tr. at 313-14.)  

Mr. Klicos’ own statements contain partial truths regarding his state of mind during 

this time period. In an email on December 3, 2014, Klicos states, “Spoke to Greg about Jan. 

Main problem is NO out of town guys are going to want to stay in Balto given that the work 

will be sporadi[c] due to winter weather.” (Ex. 118 at 1; see also Tr. at 132-33.) Mr. Klicos also 

testified that he was “not going to spend money to send people up there to do nothing. I 

would pay people to sit here and do nothing.” (Tr. at 133.) This Court credits (a) Mr. Klicos’ 

concern that Florida-based painters would not want to work during the winter and (b) his 

desire to avoid spending money to send the painters up to Baltimore, but the Court rejects 

that the weather precluded cleaning and painting in January and February. As this Court has 

already found, the Offseason Painting Procedure enabled cleaning and painting on the 395 

Project throughout the winter. Mr. Klicos’ complaints about the weather masked his true 

intent, namely to seek additional payments while preventing Saffo from discovering that he 

never intended to bring his painters back to work.  
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introduce any evidence of liquidated damages imposed by MDTA. Rather, Saffo and MDTA 

engaged in negotiations for settlement payments based on the early termination and other 

delays. (See Ex. 104 at 2; Tr. at 107-114, 525.)  

MDTA’s total payment for the cleaning and painting line items under the contract 

came to $7,640,000.00. (Ex. 147; Tr. at 1080, 1084.) Saffo’s accounting expert in the 

construction industry, Jeffrey Willoughby, testified that if costs are to be disregarded, the 

completion is measured by units of production, which would be square footage under a 

bridge painting contract. (Tr. at 1123.) Mr. Anthony Ardito, an accounting expert originally 

retained by Klicos but called by Saffo, agreed that the unit of production is an acceptable 

accounting method. (Tr. at 1102-03.) Under that measure, the total production of cleaning 

and painting work completed under the contract came to 414,253 square feet. (Ex. 147.) As 

of December 2014, when Klicos completed its production work, the parties had completed 

cleaning and painting of 280,426 square feet. (Ex. 147; Tr. at 1079.) Thus, as of that date, the 

parties had completed 67.69% of the square footage completed under the contract. (Ex. 147; 

Tr. at 1078-79.)  

 

CONCLUSIONS OF LAW 

As set forth on the record at the bench-trial, the parties agree that the Court’s 

resolution of the $200,000 at issue in Saffo’s intentional misrepresentation claim would alter 

the value calculations in the parties’ competing claims of unjust enrichment (Tr. at 1201, 

1232), so the Court will address the intentional misrepresentation claim first.  
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without the payment of its value. 

Alternatives Unlimited, Inc. v. New Baltimore City Bd. of Sch. Comm’rs, 155 Md. App. 415, 496, 843 

A.2d 252, 300 (Md. Ct. Spec. App. 2004); accord. Hill v. Cross Country Settlements, LLC, 402 Md. 

281, 295, 936 A.2d 343, 351 (2007); see also MPJI-Cv 9:32. In the case of a contract implied at 

law, the “measure of recovery is the gain to the defendant, not the loss by the plaintiff.” 

Alternatives Unlimited, 155 Md. App. at 485. The proper amount of restitution need not be 

calculated with “mathematical certainty.” Jackson v. 2109 Brandywine, LLC, 180 Md. App. 535, 

575-76, 952 A.2d 304, 328 (2008).  

In this case, the parties’ competing unjust enrichment claims are two sides of the 

same coin. The overlapping nature of the claims led Judge Motz of this Court to earlier 

observe that “the operative question will be whether the actual value realized by Saffo for 

Klicos’s work is more or less than $2,738,600.73.” (ECF No. 105 at 10.) This Court also held 

that the amount due to Klicos “is measured by ‘the actual value realized by the defendant,’ 

and not the market value of the plaintiff’s services rendered.” (Id. at 9 (citing Dolan v. 

McQuaide, 215 Md. App. 24, 38 (2013)).) In ruling on a motion in limine, this Court reiterated 

that market value is not a concern when “services were the effective catalyst for a 

quantifiable gain.” (ECF No. 136 at 11 (quoting Slick v. Reinecker, 154 Md. App. 312, 337, 

839 A.2d 784, 799 (Md. Ct. Spec. App. 2002)).) In this case, Klicos’ on-site cleaning and 

painting work was to a certain degree “the effective catalyst for a quantifiable gain,” namely 

the payments from MDTA to Saffo. (ECF No. 136 at 12.) With some tweaks based on 

evidence at trial, this framework will guide the Court’s analysis of whether either party has 

been unjustly enriched.  
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constitutes a cost to Klicos that does not measure the actual value realized by Saffo. 

Alternatives Unlimited, 155 Md. App. at 485. 

Under Alternatives Unlimited, 155 Md. App. at 485, and Slick, 154 Md. App. at 337, this 

Court’s task is to determine what portion of the payments from MDTA is attributable to 

Klicos’ on-site cleaning and painting production work. MDTA paid Saffo $7,640,000.00 for 

all cleaning and painting completed under the contract (Ex. 147; Tr. at 1080, 1084), and it 

paid $5,857,770.00 for cleaning and painting production work during Klicos’ time on the 395 

Project (Tr. at 97-99 (Stipulation)). As an initial matter, a portion of the MDTA payments 

received during Klicos’ time on the Project is attributable to Saffo’s decision to front-load 

the Schedule of Prices. This strategy involves assigning higher prices to work that would be 

completed earlier in the project. The goal is to keep the Project cash-flow positive, but this 

approach comes with back-end risks should the later work prove even more difficult than 

expected.15  

In order to give Saffo credit for selecting this strategy, along with its attendant risks, 

this Court must select a starting value that accounts for the higher profits assigned to earlier 

work. Based on the expert accounting testimony of Mr. Ardito and Mr. Willoughby (Tr. at 

1102-06, 1123), the best method for identifying that amount in this case is to have the 

starting value reflect the percentage of square footage completed with Klicos’ help compared 

to the total square footage completed on under contract. Saffo initially requested a 

comparison to the total square footage contemplated under the contract, but this Court finds 

                                              
15 Furthermore, Klicos was aware that the earlier work had higher profit margins and it left the Project before the more 
difficult work came due.  
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that such an approach would over-compensate Saffo, especially when it negotiated a 

settlement with MDTA for the early termination of the contract. Mr. Ardito questioned 

whether the unit of production method, based on square footage, is applicable to the 

damages context, but this Court finds that such an opinion in a case for unjust enrichment is 

a legal conclusion more properly committed to the discretion of this Court. This Court finds 

that the unit of production method will help this Court determine how much credit Saffo is 

owed for its front-loading strategy. 

As of December 2014, the parties had completed cleaning and painting of 280,426 

square feet. (Ex. 147; Tr. at 1079.) The total square footage of cleaning and painting 

completed under the contract came to 414,253 square feet. (Ex. 147.) Thus, while Klicos was 

on the job, the parties completed 67.69% of the square footage completed under the 

contract. (Ex. 147; Tr. at 1078-79.) MDTA’s total payment for the cleaning and painting line 

items under the contract came to $7,640,000.00. (Ex. 147; Tr. at 1080, 1084.) Taking 67.69% 

of $7,640,000.00 amounts to $5,171,850.63. (Ex. 147.) To give Saffo credit for its decision to 

use a front-loading strategy, and thereby even out the revenue per square foot, this Court 

will use $5,171,850.63 as the starting point for analyzing the parties’ respective production 

efforts in 2014.  

To analyze the parties’ production efforts, this Court will use the parties’ respective 

on-site production work hours. This approach properly accounts for the fact that the 

cleaning and painting process involves important on-site work before and after paint is 

actually applied to the bridges. Specifically, both parties contributed to the rigging, 

containment, and clean-up work required under the contract. Square footage is inappropriate 
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in this context because MDTA did not pay based on strict square footage measurements (Tr. 

at 695-96.), and neither party even attempted to quantify the square footage of paint applied 

by its own painters. In order to compare the parties’ on-site production work hours, Exhibit 

136 provides a very clear picture of the parties’ respective efforts.  

Exhibit 136 summarizes the parties’ production hours based on payroll records. 

Klicos’ hourly employees worked 15,628.35 hours on the Project site. (Exs. 128, 136.) 

Saffo’s hourly employees worked 11,962.59 hours on-site. (Exs. 125, 136.) Jo-Lyn’s hourly 

employees worked 6,780 hours on-site. (Ex. 129.) While salaried employees for Saffo and 

Klicos may have devoted additional hours to cleaning and painting production, Saffo did not 

offer any evidence of such hours. Klicos offered Tony Hatzileris’ testimony regarding his 

on-site work, but Klicos’ minimal evidentiary submission, untethered to any documentary 

evidence, calls for speculation by this Court.  Furthermore, Klicos’ own proposed formula 

does not offer any quantification of Tony Hatzileris’ contribution to on-site production. (See 

ECF No. 158 at 14.) 

Klicos initially sought credit for Jo-Lyn’s work hours, but as this Court held during 

trial, it is undisputed that Jo-Lyn was a subcontractor to Saffo, who paid Jo-Lyn’s payroll 

costs. (Tr. at 468-469, 797-800; Ex. 130.) Additionally, the laborers were “free agents” (Tr. at 

77, 567), and Klicos only shouldered the employment and liability risks for the employees on 

its own payroll (Tr. at 183). Any payments from Klicos to Jo-Lyn would therefore constitute 

costs to Klicos rather than a benefit to Saffo. Klicos essentially asks this Court to simply 

wave a wand to place Saffo’s subcontractor Jo-Lyn, its employees, and their work under 

Klicos’ umbrella. This Court sees no basis to do so. 
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mobilization payments by MDTA, and that the relevant benefit conferred by Klicos is its on-

site cleaning and production work, not preparatory costs. It would be unfair, or inapposite, 

for the Court to compare the benefit to Saffo of Klicos’ on-site cleaning and painting 

production work alone with the benefit to Klicos of Saffo’s payments for both on-site and off-

site work. Such an approach would tip the scales in favor of Saffo’s unjust enrichment claim. 

(See Tr. at 1061 (testimony by construction damages expert Scott Lowe regarding a 

deduction of the pre-production work in order to match MDTA revenue to labor hours).) In 

other words, the $178,600.73 emerges as a side bargain not encompassed by the unjust 

enrichment claim related to MDTA’s payment for cleaning and painting production. While 

Saffo may have used MDTA’s mobilization payments to fund this side bargain, Klicos did 

not cause or catalyze the mobilization payments. This Court cannot say that the exchange of 

$178,600.73 for Klicos’ off-site pre-production work was unjust in any way, but the Court 

must deduct $178,600.73 in order to ensure a comparison of apples to apples.  

With these two deductions, the benefit conferred by Saffo upon Klicos for the 

cleaning and painting work amounts to $2,360,000.00. When compared to the benefit 

conferred by Klicos upon Saffo, $2,351,622.96, the amount of unjust enrichment retained by 

Klicos comes to $8,377.04.  

CONCLUSION 

 Having conducted a seven-day bench trial from June 18, 2018 through June 26, 2018, 

heard eyewitness and expert witness testimony, considered documentary evidence submitted 

by the parties, heard the parties’ legal arguments, and reviewed the parties’ Proposed 

Findings of Fact and Conclusions of Law, this Court concludes as follows. 
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1. Klicos intentionally misrepresented its intent to return to the 395 Project in 2015, 

which caused Saffo to incur $200,000 in actual damages. Punitive damages are 

warranted in the amount of $50,000. 

 

2. Klicos retains $8,377.04 in unjust enrichment based upon Saffo’s overpayment 

for the actual value to Saffo of Klicos’ work on the 395 Project. This amount 

incorporates a deduction for a refund of the $200,000 fraudulently obtained by 

Klicos.  

 

3. Judgment shall be ENTERED in favor of Saffo on its intentional 

misrepresentation claim and on the parties’ competing claims of unjust 

enrichment. 

 

4. Klicos SHALL PAY to Saffo a total of $58,377.04. 

A separate order follows.  

July 16, 2018     ______/s/___________________      
  
       Richard D. Bennett 

United States District Judge 


