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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CALLAHAN, et al., *

Plaintiffs *
V. * Civil Case No. 15-02813MC
Toys “R” USDELAWARE, Inc, *

Defendars. *

*k kK k k%

MEMORANDUM AND ORDER REGARDING DEFENDANTS® MOTIONS IN LIMINE

Plaintiffs, Virginia Callahan and T.Ghrought this action against Defendarioys “R”
US-Delaware, Inc(*Toys ‘R’ US”) and Pacific Cycle, Inc. (“Pacific))allegingvarious counts
of strict liability, negligence, and breach of warranty, stengnfiiom an accidennvolving T.G.
and a bicycle that was mafactured, assembled, and sold by Defendamkintiffs’ defect
theory is based onraanufacturing defect in the minor Plaintiff's bicycle’s rear brake, causing
to malfunction. Plaintiffs &ert that the defect may have either been present at the time of
original manufacture by Pacific Cycle or at the time of final assembly g 'R US, or both.
The parties consented to proceed before a magistrate judge pursuant to 28 U.S.C. &@36(c)
Local Rule 301.4.(ECF Nos. 70, 72 Now pending before the Court Befendand’ combined
Motion in Limine (ECF No.81.) Themotion has been fully briefed (ECF Nos. 81, 90, @ad
oral argument on the motion was held on January 17, prior to selecting &pryhe reasons
that follow, and those stated on the rec@dfendants Motion in Limineis GRANTED in part
denied in part, and deferred in part.

“A ruling on a motionin limineis no more than a preliminary or advisory opinion that

falls entirely within the discretion of the district cotrfAdams v. NVR Homes, Inc141 F.
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Supp. 2d 554, 558 (D. Md. 200tinternal citations omitted):The primary purpose of ain
limine ruling is to streamline the case for trial and to provide guidance to counsel rggardin
evidentiary issues.ld

Defendand’ motion seeks to excludevidence that falls inteeveral categoriesome of
which are conceded by Plaingifind are now modt Thoseremainingcategorieof evidenceare
discussed in the order in white partiehaveorganized them in their briefs.

Nonsimilar accidentsissues, or lawsuits

Defendants ask this Court to prohibit Plaintiffs from offering evidence of att@dents
involving products made and sold by Defendants. Specifida#fgndants seek to excludeven
complaints/reportof brake failures on Defendantbicycles that Plainiffs obtained during
discovery.While Plaintiffs believe that such evidence is relevant to “Defendéaitare to
properly assemble bicycles,” Defendants contendttieste cases and reports are too dissimilar
to be probative of that issue, aaek as a resultnfairly prejudicial.

“Where a party seeks to introduce evidence of other accifleats, she]' must present a
factual foundation for the court to determine that the other accidentsuestntially similato

the accident at issué.Mirchandani v. Home Depot U.S.A., Iné70 F. Supp. 2d 579, 583 (D.

Md. 2007) (citing Buckman v. Bombardier Corp893 F.Supp. 547, 552 (E.D.N.C.1995))

(emphasis added)Where a party offers evidence of prior accidents gdiel prove notice,

however, ‘the incidents need only be sufficientimitar to make the defendant aware of the

! Defendantseek the exclusion pévidence relating to Defendahissets and attorneys
evidence ofpast discovery disputes, and evidence of recalls of other products made oy sold b
Defendants. Plaintiffshowever,have noted that they will not introduce evidence as to any of
these. Additionally, Plaintiffs indicated at oral argument that they didsestk admission of 202
Federal cases filed against Pacific Cycle.



dangerous situatiot. Mirchandani 470 F. Supp. 2at 583 (citing Benedi v. McNeH-P.P.C.,

Inc., 66 F.3d 1378, 1386 (4th Cir.199%internal brackets omitted)

As it relates to the sevespecific reports or incidents that were disclosed during
discovery, Plaintiffs have not met their burden of showing how these repodsiatantially
similar to the alleged inciderat issue in this case. In admitting evidence of prior accidents, it is
not enough that those accidents hainailar (albeit unverified) complaint of defect.afRer the
proponent of admitting the evidence must show how these similar defects were thefdhes
respective accidents to the exclusion of other possible factors asdscauch as rider error,

misuse, or improper alterations. Buckman v. Bombardier Corp., 893 F. Supp. 547, 552 (E.D.N.C.

1995)(“An offer of evidence of other incidents, to support a claim that the preseti¢@icaias
caused by a defect that also caudesl dther incidents, requires that the plaintiff establish the
following factors: (1) the products are similar; (2) the alleged defect is sin(aicausation
related to the defect in the other incidents; and (4) exclusion of all reasosatndary
explanations forhie cause of the other incidentsThese seven reporitsvolve different models
of bicycle than the one involved in the present camed eachdescribesa different brake
malfunction than the one allegedrb. Moreover,these reports provide no discussion as to the
cause of the accidents in those cases, ndhege seven reports implicate TG US as the
assembler or distributor.

Even if, as Plaintiffs request, this evidence would be admitted for purposes of ghowin
notice—and arethus vewedunder themore liberalstandardof sufficient similarity—Plaintiffs
have still not done enough to show how these prior instances were relevant. As noted above,

none of these seven instances allege the same dratatfunctionor even that the braking



system was the proximate cause of the accidents in those éases.result, these seven
incidents/reports are inadmissible.

Finally, these complaints are unverified and, according to Defendants| arguenent,
are logged simply for customer serviggisfaction purposes. Such unchallenged and
uninvestigated allegations of defect are not sufficient reliable for admissidiculzaly when
balanced against the potential to mislead and confuse the jury, and unfairly perejudic
Defendants.

References to Cha#ise manufacturing and cost/pricing

Next, Defendants state that Plaintiffs should be precluded from making amyecasnor
implications that the bicycle was of an inferiguality because it was manufactured in China.
“Such commentary orChinese manufactumg and inferior quality,” Defendants warn, “is
irrelevant to the issue afhether the product was defective” and it potentially raises issues of
ethnic bias.Defendand qualify their request, though, adding that tlilegmselvesshould be
permitted to “offe evidence that the bicycle in question was sold at a reasonable price,” and that
the price of the bike in question resulted in a certain design and simpler brakimg gysteseen
on other, presumably higher priced, mod&kintiffs, in turn, respond ltat they will not argue
that the product was of inferior quality because it was manufactar€tiina or that sourcing
products in China damages the American economy. But, Plaintiffs note, Defendantsadtoul
be precluded from commenting about the relatively low price of the bicycle inajuest

To the extent that either party wishes to introduce evidence that bicyclef wderior
quality by virtue of its foreign production, such evidence will not be permittedieMer,if the
location of manufactures relevant to Defendant Pacific Cycle’s ability to comply with the

standard of care applicable to bicycle manufacturers, it will be permitted. example, if



Plaintiffs haveevidence that companies manufacturing remotely have certain duties required b
the standard of care, such evidence will not be precluded Additioaallence regarding the
price of the bicycle relevant to its designd manufacturing is permittafl such evidences
probative ofthe issue of the complexity of the braking system and the accompanying assembl
instructions. Bit arguments that a plaintiff buying a product at a particular price point is entitled
to a lesser standard of careinvites a higher likelihood of a manufacturing or assembly issue
are not supported by the law and therefeilenot be permitted

Limiting the scope of expert opinion of Kristopher Macalinao

Defendants seek to niit the testimony of Plaintiffs’expert witness, Kristgher
Macalinao. Defendants contend thvit Macalinao, a bicycle mechanic and store owskould
not be permitted to testify about the cause of the accident in this case, @vdre thas no
experience or expertise in the field of accident reconstrudhdheir response, Plaintiffs appear
to concede that Mr. Macalinao will not testify as to wéaecificallycaused the accidemt this
case Rather Mr. Macalinag who has inspected the bicycle at issngends to testify as to the
alleged defect of # braking mechanism in thecycle and howsuch a defectouldlead to an
accident like the one experiencedh.

The Courtwill allow Mr. Macalinao to testify on matters related to his expertise,
including, as outlined by Plaintiffs, the alleged defect in the braking mechaniim bfcycle
and whether such a defect could lead to an accident. Hovi@etemdantsconcerns are noted,
and Mr. Macalinao may not testify thany defect in the braking mechanism was, in fact, the
cau® of the accident in this case, as he did not see the accidentnoccdoes héhave the
requisite expertise in accident reconstructionmender an expert opinion on that issue from the

other available evidence The Court notes, however, that it does not view this as fatal to



Plaintiffs’ case if Plaintif§ can put forth other evidence which, when taken in combination with
Mr. Macalinao’s opinion, establishes that the alleged defect likely causeatdtident inthis
case.

References to Ready to Ride Program

The next issue conceresidence of or reference to the “Ready to Ride Program,” which
is a program through which customersTalys “R” US can purchase pessembled bikesom
the storelt appearghat Plantiffs intend to offer evidence of this program in support of their
express warranty theorilowever, it was established through discovery tha¢ne a customer
purchases an unassembled bike and has that bicycle assembled by storeesmploiaintiffs
did in this case-such a customer would have not utilized the ‘tReto Ride” program. As a
result Defendants believe, agoes this Court, that any mention of this program would be
irrelevant andcould mislead the jury into thinking thah @&xpresswvarrany accompanied the
purchase of this bicycle by virtue @f program that Plaintiffs never utilizedccordingly,
Plaintiffs are not permitted to introduce evidence relating to this program.

There is aother‘ready to ride”warrantyissue unrelated to the “Ready to Ride” program
referred to abovdn their response to the motiam limine, Plaintiffs cite a portion of the Toys
“R” US “standard operating procedures” for assembling bicycles, which ,statetevant part
that “[a] designated team member massure that all assembled bikes @@dy to ride’? This
statement, Rlintiffs contend, is relevartb whether or not there was an express warranty from
Toys “R” US suchthat the bicycle was ready for use once Plaintiffs left the store witkt ihis

juncture, Plaintiffs are not precluded from introducing evidence containing tlaseplas long as

2 Plaintiffs do not provide a citation of where this instruction t&nfound in the
“standard operating procedures.”



it does not relatéo the “Ready to Ride” program discussed above. As to whether such a phrase
establishes a warranty, the Court need not decide that yss

Additional testing on the bicycle

Plaintiffs’ expert,Mr. Macalinao,apparentlywith the assistance of Plaintiffs’ counsel,
performed the&Consumer Product Safety CommissiofC SC)ten pound test-which had been
described byDefendants’expert described during his depositiean the bicycle in question.
Defendants take issue with any expert opinion that Mr. Macalinao may reffardingthat
replication of CPSC testing because such testing was not timely disadBetehse counsel, in
violation of Federal Rule of Civil Procedure 26. The Court agrees.

Following the deposition of Defendants’ expert, Plaintiffs provided an amended
interrogatoryresponsen which they indicate that “Plaintiffs” performed the CPSC tground
test, asdescribedby the defense experDefense counsel followed up by asking for a
supplemental disclosure if, in fact, Mr. Macalinao had performed such testingesdanse,
Plaintiffs indicated that they were unaware of any additional reponts Ko. Macalinao and
that they themselves had done the testing. Not only does such a failureldsedisolate
Federal Rule of Civil Procedure 28)(2)(A-B), (e)? but it prevented Defendana meaningful
opportunity to conduct discovery regarding suesting and as aeasult, they were denied the

chance to determin@hetherPlaintiffs’ expertwas trained in performing the CPSC tegtether

% Ace Am. Ins. Co. v. McDonald's Corp., No. CIV.A. GLR-11-3150, 2012 WL 2523883,
at *2 (D. Md. June 28, 2012) (“Federal Rule of Civil Procedure 26(a)(2)(A) requires l#itpant
disclose the identity of any witness they may use at trial to present ezideder Federal Rule
of Evidence 702, 703, or 705. Rule 26(a)(2)(B) further requires litigants to produce writte
reports for any witness who is retained or specially employed to providd &egignony in the
case”); see also EEOC v. Freem@61 F. Supp. 2d 783, 797 (D. Md. 2013), aff'd in part sub
nom. E.E.O.C. v. Freeman, 778 F.3d 463 (4th Cir. 2015) (“Rule 26(e) requires that an expert
report be supplemented when a party learns that in some material respect tisereisol
response is incomplete or incorrect”) (internal citations on)itted




he hadconducted that test previously, whether the scale that they used during itige west
calibrated whether the satip of thetest was appropriate, or whether amtes, results or other
documentation was prepared in concert with that testing.

Furthermorepased on the pleadings and oral arguméemtppears thaDefense counsel
was told that there were no additional reports from Mr. Macalinao and that he would not be
offering additional opinions.As suchthe Court, pursuant to Federal Rule of Civil Procure 37,

will not allow Plaintiff's expert to offer any opinions about the CPSC tesBn&tates Rack And

Fixture, Inc. v.SherwinWilliams Co, 318 F.3d 592, 595 (4th Cir. 2003) (“Rule 37(c)(1)

provides that a party that without substantial justification fails to disclosemafmn required
by Rule 26(a) or 26(e)(1), or to amend a prior response to discovery as requiFadeby
26(e)(2), is not, unless such failure is harmless, permitted to use as evidencmlat.aany
witness or information not so disclosed”) (internal citations omitted)

In-court testing of the brake

Defendants also ask thSourt to exclude ircourt testing of the bicycle by counsel,
experts, partieand members of the jury.

As an initial matter, the Court ha®medoubt as to whether there will be sufficient
evidence to conclude that the bicycle toddive years after the accident and after assembly and
reassembly of the brake in questiers in the same condition as it was on the date of the
accident. Additionally, it cannot be disputed that the middaintiff herself is not in the same
condition as she was four years ago at age 11, riding the bicycle for therfeqother than a
quick spin around her driveway a year before) on a trail anchancéine If that cannot be
established, then such-aourt testing to prove the function of the brake today does not meet the

basic evidentiary hurdle of relevancynder Federal. Rule of Evidence 40Barnes v. Gen.




Motors Corp., 547 F.2d 275, 277 (5th Cir. 1977h order for an experiment of this type to be
admissible in evidence, it is not required that all the conditions shall be pyeeiselduced, but
they must be so nearly the same in substantial particulars as to affardarfparison in respect

to the particular issue to which the test is directed”) (citing lllinois Central Gailirdad

Company V. Ishee, Miss., 317 So.2d 923, 926 (Miss.)9M5plso has the potential to be

overvalued and therefore mislead the jury.

This accident occurred over four years ago, when T.G. was 11 years old. Siritedeha
the bicycle has apparently been stored in Plaintiffs’ ggragth no indication as to whether it
has been ridden or regularly maintained. Accordingly, argourt testingmay run into the
problem of whether the bicycle and braking mechanism were in sufficientlyasiouhdition
and that the Plaintiff herself sufficiently similar to how she was at age 1lt.remains to be
seen whether such a foundation can be established. Even itctrebe established, however,
the Court has other concerns outlined below.

As it relates to any testing conducted by Plasitiéounsel and Mr. Macalinaihat was
performed but natlisclosedfor the reasons noted above, this testing will not be allowedurt
as the Court has already disallowed testimony about such testing done pridritd.the

With regards tanviting memberof the jury to squeeze the brdkegerof the bicycleand
determine for themselves whether or not the force required to do so equated to ten pounds o
less the Court findghat suchtestingwould be outside the layperson’s experience and would
potentially be confusing and misleading, and therefore unfairly prejudicial tahajviolation
of Federal Rule of Evidence 403. Simply because many, if not all, members of thejunave
had some experiences with riding a bicyelesome point in #ir lives, it does not mean that they

are qualified to perform a test about the force required to squeeze a brakantb\er able to



competently compare that force to a government regulation or industry staddess’ past
bicyclerelated experienceand grip strengttwill likely vary, and counsel will not have the
opportunity to question these jurors on pertinent matters detatéhat experienceMoreover,
members of the jury may be inclined to value their own evaluation of the lenadteover the
opinion of the testifying expert who has conducted the test many times lizdones 547 F.2d

at 277 (“The problem presented by the use of experiments is the danger of misldaing t
members of the jury who may attach exaggerated significance tedtie Accordingly, the
Court will not allow juror testing of the bicycle.

With regard to Plaintiffs themselves doingdourt testingMs. Callahan never tested the
brake lever prior to the accident, and T.G., the only witness who had tested thédsveince
indicated that she cannot remember what pulling the lever feltTik&.DePosSITION 52, ECF.

No. 921. Obviously, neither is a qualified expert and it would be impermissible to alioer e

to testify that the state of the rear brake dematest a product defect. But even a lay opinion
offered under Federal Rule of Evidence #xlLto the pressure required to depress the brake
todaycompares to how it wasur years ago (assuming substantial similarity can otherwise be
established) has thequirement thasuch testimony be rationally based on a witness’s own
perception and the Court is not convinced that any witness’s memory separat@erixndaof

four years, without more, would provide a sufficient foundation for such testioroog heljul

to the jury.

Statements by Plaintiffs’ treating physician

Lastly, Defemlants anticipate that Plaintiffs will offer statememsde byT.G.’s treating

physicians anddentiststo Ms. Callahan about anypain and sensations that T.G. was

10



experiencing.Suwch statements, Defendants contend, should béilpted as inadmissible
hearsay.

“FederalRule of Evidence 808numerates twenthree distinct hearsay exceptions,
under which statements are admittedgardless of whether the declarant is available as a

witness.” DoakiMiller v. SuperValu, Inc., 855 F. Supp. 2d 510, §[8 Md. 2012) Therefore,

even though Plaintiff is available, and indeed likely, to testify at i@y, statements she made
about her painWill be admissible if they fall within one of the exceptions provide&ute
803" Id.

Pursuant to “Rule 803)J4a statement thas made for—and is reasonably pertinentto
medical diagnosis or treatmeagwid thatdescribes medical history; past or present symptoms or
sensations; their inception; or their general cause isxubtidel by the rule against hearsaid’
(internal citations omitted)This exceptionto the hearsay ruls “premised on the notion that a
declarant seeking treatment hasselfish motive to be truthful becautdee effectiveness of
medical treatment depends upon the acquoftche information provided.ld. (internal citations
omitted).“A statement's admissibility under Rule 803(4) is evaluated under-pamidest: (1)
the declarant's motive in making the statement must be consistent with the pusposes
promoting treatment; and, (2) the content of tlaeshent must be such as is reasonably relied on
by a physician in t@ment or diagnosisid. at514 (internal citations omitted).

In light of these principles, and without any additional context as to the stdatethat
will be attemptedo be elicitedat trial, the Court cannot categorically say whether or not such
statements will run afoul of the hearsaje or whether they will badmissibleas an exception
under Rule 803(4). Statements that T.G. made about her symptoms and pawvecpwdll be

admissible,as theywould presumably fit within the “present symptoms or sensations” portion o

11
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Rule 803(4). Nonetheless, the Cocautiors that the admissibility of such statements will likely
hinge on when they were made, under what circumstances, avtbto were such statements
told. Additionally, the Court notethat testimony from someone other than a treating physician,
dentist, or T.G. herself, about a statement made by T.G. regarding her sympttarspain,

will be evaluated as potentially beingdrsay within hearsay. Jacobsen v. Towers Perrin Forster

& Crosby, Inc.No. RDB-05-2983, 2008 WL 782477, at *7 (D.Md. Mar. 20, 20Q08jearsay

within hearsay ... refers to a hearsay statement that includes within itex hetrsay statement.
Such statements are subject to the same evidentiary rules-@velnigearsay statements.”).

For the reasons set forth herein, Defendant’'s MotonLimine (ECF No. 81) is
GRANTED IN PART, DENIED IN PART, AND DEFERRED IN PART.

The issue of alleged product misuse

Though not raised by either of the parties directly, the Court wants to give the parties
guidance on the issue of alleged product misuse, to include an alleged failure to follow
instructions.

In Maryland, misuse of the product, including a failure to usepthduct in the manner
instructed, has several potential uses in a products liability case. Most comrmigntiefense

arises in the context of an alleged design def&dlsworth v. Sherne Lingerie, Inc495 A.2d

348 (Md. 1985)(failure to use fabriomeeting certain flammability standards in design of

nightgown) Simpson v. Standard Container Co., 527 A.2d 1337 (Ma. AQ87) (failure of

design to include childproof calightolier, A Div. of Genlyte Thomas Grp., LLC v. HoOo8176

A.2d 100 (Md. 2005)failure to incorporate appropriate thermal-otftin design of lighting
fixture). In such cases, a finding that the product was used in a manner that was not reasonably

foreseeable or that it was used on contravention of written instructions mnggacan negate a

12
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finding of defect. The theory in such cases is that the product design is ectivaaf the
producthad beerused in a reasonable foreseeable way or in accordanceleattinstructions.

SeeEllsworth, supraat355.

Misuse or failureto follow instructions may also be relevant on the issue of causation.
For example, in the context of an alleged manufacturing defect (such as #re¢ oeste), a
plaintiff's case fails if, notwithstanding the existence of a defect, thgeallenjury wa not
caused by that defect but instead by a misuse of the product or a failulewoistructions or
warnings. Id. at 355356. As the Maryland Court of Appeals notég way of examplan
Ellsworth:
For example, a high speed electric drill may be defective because a manufacturing
defect causes it to short circuit and produce a shock during normal usage. A
plaintiff who attaches a brush to that drill and in attempting to clean his teeth
suffers injury to his mouth from the high speed of the brushaeg# because his
misuse is the sole cause of his misfortune, and the defect in the drill is not in any
way related to the harm.
Id.
Misuse or failure to follow instructions may also be relevant in products hal#ises that
include a negligence count when such misuse or failure to follow amounts to contributory
negligence’
In the present case, based on the proposed instructions submitted, the Court assumes
misuse/failure to follow is a defense theory. That theory has several potgpii@ations but

the Court has concerns about potential limitations in a misuse defense as applied to a

manufacturing defect casd-or example, the Court understands that the defense may want to

* In an appropriate case, misuse and failure to follow might also be relevaetisstie
of assumption of risk, an affirmative defense in both negligence and strict liaaitigs. See
Ellsworth, supra at356.

13



contend that Plaintiffs’ failure to follow the instructieffEnsure frontbrakes and rear brakes

are working properly=—constitutes a misuse of the product and therefore negates a finding that
the brake is defectiveotwithstanding that the product allegedly contained such a deldut
Courthas questionas to whethethis would be anappropriatepplicationof “misuse” because a

bike containing a manufacturing defect in the brake would not otherwise be made novelefecti
by following thisgeneralinstruction. Stated another way, the product would not necessarily be

safe for e if the instruction was followed because it would still contain a manufactigfegt.

SeeSimpsa, supra (citing Section 402A of the Restatement (Second) of Torts).
Assuming that the instruction itself it not so general as to render it ineffective face
althoughfollowing the instructiormayin some casekead to a discovery of thmanufacturing
defect so as to potential avoid injury, and may, in some circumstances,Vaatele the issise
of causation and contributory negligence, suchratrictiondoes notrenderthe product non

defective if followed and so would seem to failtside the reasoning &ilsworth Lightolier,

and_Simpsormn the issue of the existence of a defd&y contrast, the Bfense may also contend
that the bike wasob big for T.G. in contravention of the sizing instructions provided in the
owner’s manuabnd it was this misizing (rather than any issue with the brake) that caused the
injuries in the caseor that T.G. failed totherwiseadequately familiarize hed$ewith the
operation of the bicyclencluding how to operate the brakes. Thapelicatiors of misuse to
negate the element of causation would be potentially appropriate in this cagg@orted by

sufficient evidence Again, this also might be relevant on the issue of contributory negligence.

® SeelLightolier, supra at 111 where the Court of Appeals explained that warnings on
products that are vague or otherwise difficult to understand shall not genenadlyhe effect of
barring a product liability claim when those warnings are unheeded (&iteig v. Sears,
Roebuck and Co., 608 A.2d 1276, 1282-83 (Md. App. 1992

14




To be clear, the Court will still entertain argument on the misuse instruction lates in
case and, of course, trial developments might have an impact on the Court’s preliminary
conclusions above. But the Gouwoes have the concerns expressed above that may impact
whether the instruction if given and, if given, how it is worded.

Dated:January 19, 2017 /sl

J. Mark Coulson
United States Magistrate Judge
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