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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CALLAHAN, et al., *

Plaintiffs *
V. * Civil Case No. 15-02813MC
Toys “R” USDELAWARE, Inc., *

Defendants. *

*k kkk k%

MEMORANDUM AND ORDER

Plaintiffs, Virginia Callaharand T.G. (a minor), brought this products liabibigtion
against Defendants, Toys “R” t3elaware, Inc. (“Toys ‘R’ US”) and Pacific Cycle, Inc.
(“Pacific”), following an accidenthat occurred in 2012 involving T.G. and a bicycle that was
manufactured, assembled, and sold by DefendBtesmtiffs originally filed theircomplaint in
the Circuit Court for Howard County, and Defendants later removed to this Court wetsitdli
jurisdiction. (ECF No. ). Subsequently, the parties consented to proceedeb@imiagistrate
judge pursuant to 28 U.S.C. 8§ 636(c) and Local Rule 301.4. (ECF Nos. 70, 72).

Following a four-dayrial, the jury returned a special verdict finding that that there was
no defect in the bicycle, whereupon an Order of Judgment wase@mméavor of Defendants on
all counts. (ECF Nos. 114, 11PBlaintiffs have since filed a motion famew trial pursuant to
Rule 59 of the Federal Rules of Civil Proced(ECF No125). Defendants filed their response,
(ECF No.128), Plaintiffs have not filed any reply brief, and the Court finds thdtearing is
necessary. Loc. R. 105.6 (D. Md. 2016). For the reasons that féllawmtiffs’ motionis

DENIED.
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In support of their motion, Plaintiffs contend that the Court “nseral reversible
errors which require the granting of a new trial.” Specifically, they cmoht@l)thatthe Court
erred when it permitted Defendants to “vary their theories and evidlemevhat they put in
the Pretrial Order and turn this case from a personal injury case into an inguesidence
tampering; (2) that the Court erred “when it granted a spoliation instruction and allowed
Defendants to argue that Plaintiffs and their counsel had tampered with evjd8htiedt the
Court erred in “granting a motion in limine that prohibited the jury from inspectiddauching
the bike and from taking the bike. . . into the jury room”; (4) that the @oret! innot allowing
the juryto test and inspect the bicycle as impeachment evidence of Defendants’ &xgefb)
that the Court erred in excluding undisclosed evidence of testing performedriif®la
expert

Following a jury trial,FederaRule of Civil Procedur&9(a)“allows the court to grant a
new trial on all or some issudsr anyreason for which a new trial has heretofore been granted

in an action at law in federal couftJackson v. Eqgira, LLCNo. CV RDB14-3114, 2016 WL

6583604, at *2 (D. Md. Nov. 4, 2016) (citing Fed. R. Civ. P. 59(a)(1)(Bgcause every

litigant is entited to one fair trial, not two, the decision of whether to grant or deny a motion for
a new trial lies within the discretion of the district could.”’(internal citations omitted}.The

court must exercise its discretion to grant a new trial only if éndiet (1) is against the clear
weight of the evidence, (2) is based upon evidence which is false, or (3) will regult i
miscarriage of justice, even though there may be substantial evidence whidhprexdnt the
direction of a verdict.ld. (internalcitations and quotatior@mitted. “Granting a new trial is not

warranted unless it is reasonably clear that prejudicial error has cretantord or that

! The Plaintiffs’ introductory list of contentions (specifically,nibers four and five) does not accurately correspond
to the substantive arguments made in the body of ithation.
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substantial justice has not been doné."Notably, @identiary errors araarmless if th&€€ourt
can ‘say with fair assurance, after pondering all that happened without strippiegdheous
action from the whole, that the judgment was not subathnswayed by the errorsTaylor v.

Virginia Union Univ, 193 F.3d 219, 235 (4th Cir.199Mternal citationsguotation marks, and

bracketsomitted).
A. Defendants’ Allegedly Undisclosed Change In Theory

Plaintiffs contend that the Court erred in permitting Defendants to presentadhéaal
that was notisclosed in their pretriahemorandumSpecifically, according to Plaintiffs,
Defendants’ “most important” theory that was disclosed in their pretrialara@dum and
advanced during the first three days of trial was that the bicycle did notrcardefet. Yet,
Plaintiffs argue, Defendants “completely changed their tactic and all butted that the rear
brake was defective” on the third day of trial when Defendants noted that ther@nessessary
to squeeze the rear brake was different at the tirtreabthan it had been during Defendants’
expert’s original inspection. Plaintiffs contend that “[ijn order to account foctiaage in
tactic, Defendants had to blame someone for the allegedly changed cohditiasithey assert
Defendants put forward this new, undisclosed theory that Plaintiffs and their cbadsel
tampered with the evidence.

The Court does not agree with Plaintiffs’ underlying assertions or logic., &tistveral
instances prior to trial, Defendants made known their belief that the condition ofyhkebi
“today” (i.e.,as it was near the date of the triBs not the samas it had been at the time of the
accident. For example, Defendantstion in imine, (ECF No. 81), which was submitted on
the same date and @onjunction with Defendants’ pretrial memorandum, (ECF No. 80), sought

to exclude from trial any ieourt testing of the bicycle by Plaintiff's expert and by the members
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of the jury because, among other reasetantiffs could notestblish that the condion of the
bicycle was in thesameconditionas itwaswhenthe accidentoccurred?

Second, on ththird day of trial,the Court allowed Mr. Logan to squeeze the brake
outside the presence of the jury after learning that Plaintiffs had givesathis opportunity to
their own expert. In doing so, Mr. Logan observed that, in his opitherhrake wasuch
harder to squeeze compared to what he had previously assessed (and videp@pedfinger
testat his prior inspection in November 2015. Given that the bicycle had been in the custody of
Plaintiffs since that time and that Mr. Logan would have no reason to suspebetheake
would feel any different, there is no way he could have disclosed this “new” opiméaal of
time. Far from an abandonment of his opinion, that at the time of the accident (and his 2015
inspection) the brake was not defective (as the jury, in fact, foundintbart observatiomwas
simply supportive of Defatants’ position that the bicycle’s condition at the time of trial was not
the same as at the time of the accident.

Third, during the course of trial, it became apparent to the Court and the parties
themselves that the bicycle’s condition hexdfact, changeffom when it was originally
inspected byir. Logan in 2015. Though the parties disagree about gignificarce two
changes were apparent: (1) the seating of the “barrel” anthef the rear brake cable was
differentfrom how it appeared in Mr. Logan’s 2015 inspection ph¢fos at 632-640, 657-659,
690-692); and, (2) the position of the handlebars relative to the alignment of the frontwabeel
differentfrom Mr. Logan’s inspection photo$r(* at207-210;Tr. at618-619, 635 The first
change was important to Mr. Logan’s opinion regarding the “stickiness” witthwinécbrake

handle went back into position after release, and the second change was important to Mr

2 Defendants argued in their motion in limine: “thieycle andbackbrake may havechangediuring the four
yearssincethe accident. The condition ofthe brakesystemon the bicycle canchangeovertime, evenif the
bicycle hasn’'tbeen used.” (ECF No. 81, page 20).



Logan’s theory that the Plaintiffs’ accident scenario was inconsistdmtivdtphysical evidence.
Mr. Loganalso testifiedhat neither change, in his opinion, could have occurred absent
purposeful effort. (TP.at655, 691). As with his observation about the increased pressure
necessary to operate the rear brakthe time of trial, Mr. Loganould not have disclosed these
post-inspectiorthangesn the barrel and handlebar orientatgiwven that the bicyclbad
remainedn the possessiaof Plaintiffs since that time.

In summary, Plaintiffs were on notice of Defendants’ assertion that the conalitihe
bicycle at trial was no longer substantially similar to its condition at the time of titkeiatcc
Additionally, given that the bicycle was in the Plaintiffs’ sole custody antt@dnom the time
of Mr. Logan’s 2015 inspection, Defendants as a practical matter could not have proyided a
additional notice of Mr. Logan’s observations and evidenteshthat the condition of the
bicycle had been changed from the time of his inspection. Fustmer point did Defendants
abandon theifmost important’argument that the rear break was not defectivthe day of the
accident. This argument was matlging Defendants’ opening and closstgtement$Tr." at
114-118 Tr.* 83); supporting testimonfor this argument was elicited through their key witness,
Mr. Logan, who said (and showed via a video recording) that the brake functioned properly
when he daginally inspected it irR015; and thargumenivas clearly on¢hat the jury found
compellingasit returned its verdict that there was no defect in the bicycle.

B. The Court’s “Spoliation” Instruction Regarding the Post-Inspection Changes
in the Bicycle’'sCondition

Plaintiffs next argument concerns tl®urt’s instruction to the juriegardinghe
changem the position of thebicycle’shandlebars relative to ttradignment of the front wheeAs
indicatedabove, Mr. Logatinspected the bicycle INovember 2015, and then again duringl.

Following that latter inspection, Defendants brought to the Court’s attention thaiethiaton



of the bicycle’shandlebars relation to thdront wheel was signitantly different from when
Mr. Logan had previously inspected it in 208pecifically,Mr. Logan explainedyith still-
framed pictures of his 20T®&corded inspectioas supporthat at the time of hi2015
inspection, the alignment between the handlebars and the front wheel was offldy B8u
degrees(Tr. at636-640. This, he explained, was noticeably different from the current
condition of the bicycle (that is, the condition of the bicydat appearenh cour) which had
nearperfect alignment between the handlebars and front wheel.

FurthermoreMr. Logan noted that this change was not easily dorsheR he testified
thatit required a forceful manipulation to bring the handle bars and tire back into correct
alignment® (Tr.2 at654-659. Indeed, Plaintiffs’ counsel, on several occasions, acknowledged
that changing the orientation between the front wheel and handlebars required a pluapbséf
force

Given thistestimony, andhe obvious change in the condition of the bicycle, Defendants
requested that the Court give a “3pbbn” instruction to the juryln consideringDefendants’
request, the Court focused on whether such a change was at all significanssoé¢seand
theories advanced at tri@pecifically,the Court noted th&laintiffs' theory of the accident was
a “pitch-over,” wherebyas a result athe alleged rear brake failurg,G. overengaged the front
brake, pitching her forward over the handlebars. Defendants, on the other hand, arghed that
was an accident brought on by “user error” resulting in whatblyancalleda “side-spill.”

(Tr.2 at639). As support for this causation theokjr. Logannoted that the postrash

3 Specifically, Mr. Logan testified that this alteration could not have oatimeslvertentlyHe opined that the
physial force requiredabring about this alteration indicated tfitavas intentionally dongTr.® at654-655).

* For example, in explaining how this alteration may have occurreidfifi$a counsel stated: “[It's] very simple to
do it. As far as I'm concerned, we can do it right now. It's nothingptd. ¥ ou straddle the wheel, as the witness
said, and you turn the handlebars a litite’ (§Tr.* at 9).



misalignment of the handlebaxrshich was off by 3@egreesat the time of his product
inspectionwas more consistent with“side-spill” type of accidentaused by rider error rather
than a “pitchover” caused by a failure of the rear brake as argued by Plaintiffs.

Because there was no dispute thataiignment between theandlebars and front wheel
wasnow different, that the alteration would have required a purposetffthat the bicycldad
been in the exclusive possession of Plaintiffs, Plaintiffs’ counsé&laintiffs’ expertandthat
the condition of the bicycle at the time of Mr. Logan’s inspection was more fagdmabl
Defendants’ theory of the accidemhile the changed condition of the bicycle was sui®of
Plaintiffs’ theory (Tr.2 at 636-640, the Court gave the following instruction:

The condition of the front wheel of the bicycle and its position relative to the

handlebar has changed between the time Defendants’ expert inspected the bicycle

and today. The bicycle was in the possession of the plaintiffs during that time.

The positiorof the front wheel relative to the handlebar was evidence material to

Defendants’ expert opinion in this case. Therefore, you may, but are not required,

to infer that the position of the front wheel relative to the handlebar was in a

condition favorable to the Defendants, and unfavorable to the Plaintiffs before this

change.

If you make this inference, you should consider it in light of all of the other
evidence offered in the case as you reach your verdict.

(Tr.* at 1114).

Plaintiffs contend that th€ourt erred in giving thisspoliation” instruction to the jury,
and in turn allowing Defendants to argue that Plaintiffs and theirsabinad tampered with
evidence’ becausehere was no evidence that the altered condition was “willRl&intiffs
further argue thaDefendants never requested that the bicycle be preserved following the

accident, andhatthe position of the handlebars “was not relevant to the issue of whether the

®In terms of the Defensmunsel’s reference to these issues in closing argument, the Csrthmt there were no
objections raised by Plaintiffs during the closing, nor does the Cawtthie closing as unfairly prejudicial so as to
require a new trial.



back brake was defective.’h& CourtdisagreesThe instruction accurately represented the
undisputed facts, it was consistent with our caselaw regarding spoliation of eyiaetdewas
narrowly-tailored.

“Spoliation refers to the destruction or material alteration of evidence orfaltire to
preserve property fanother's use as evidence in pending saeably foreseeable litigation.”

Silvestri v. Gen. Motors Corp., 271 F.3d 583, 590 (4th Cir. 2001) (internal citations omitted).

“The right to impose sanctions for spoliation arises from a court's inherent fwoeantrol the
judicial process and litigation, but the power is limited ta tleessary to redress condwbich
abuses the judicial proces$ilvestri 271 F.3d at 59(nternal citations omitted)n order b
prove spoliation that warrants a sanction, a party must show that:

(1) the party having control over the evidence had an obligation to preserve it
when it was destroyed or altered; (2) the destruction or loss was accompaaied
culpable state of mind; and (3) the evidence Wes destroyed or altered was
relevant” to the claims or defenses of the party that sought the discovery of the
spoliated evidence, to the extent that a reasonable factfinder could conclude that
the lost evidence would have supported the claims or defensee party that

sought it.

Charter Oak Fire Ins. Co. v. Marlow Liquors, LLC, 908 F. Supp. 2d 673, 678 (D. Md. 2012)

(internal citationsquotationsand bracketemitted) see als@Gampson v. City of Cambridge,

Md., 251 F.R.D. 172, 179 (D. Md. 2008)rhis standard applies when a party is seeking any
form of sanctions for spoliation, not just an adverse inference jury instrction

“Upon a showing that spoliation has occurred, a court can impose sanctions molded to
serve the prophylactic, punitive, and remedial rationales underlying thetspotlactrine.”

Charter Oak Fire Ins. Co., 908 F. Suppa2@78(internal citations and quotations omitted)

“The court has significant discretion to consider a wide range of sanbtim$or the purpose



of leveling the evidentiary playing field and for the purpose of sanctioning tejpar
conduct.”ld. (internal citations and quotations omitted).

1. The Duty to Preserve Evidence

“The duty to preserve material evidence arises not only during litigaticadmuextends
to that period before the litigation when a party reasonably should know that the evidgnce ma
be relevant to anticipated litigatiah Silvestri 271 F.3cat 591 (internal citations omitted}ere,
the bicycle was the single most important piece of evidence in the case, akition
allegedvarioustheories bstrict liability, negligence, and breach of warranty, all of which
related to the conditioof the bicycle when it left the custodgdicontrol of Defendants, arlde
subsequentperation of the bicycle at the time of the accid€hus, Plaintiffs knew, oat least
should have known, that thoécycle itselfwould be relevant to issues (like theories of causation)
that would arise durgnthe course of this litigationAdditionally, Plaintiffs’ suggestiothatthey
had no obligation after Mr. Logan’s inspection to keep thgdbe in the same conditioms
underminedy Plaintiffs’ counsel repeate@presentatios! to the jury and the Couthat the
bicyclewas in the same condition as it was at the time of the accident, yet in anleksy

respect from Defendants’ perspective, bi@ycle’scondition had changed.

® For exampleon the first day of trial, Plaintiffs’ counsedpresentetb the Court: bur testimory is going to be
that [the bicycle hasheve changeé anythirg [sic] since [the accident]andwe gave them tle video of when it was
first inspecte. Thereis no doubttha the bike is in exactly the sane condition.” (Tr! at41); and in thestatement
of facts of their pretrial memoranadhy Plaintiffs wrote: Thebike wasnotalteredsincetheaccidet andwasmade
available for inspectiorby Defendantsexpertontwo occasons” (ECF No. 80, page 5).

" Plaintiffs argue that “[t]he spoliation instruction was partlyl inappropriate since Defendants never requested
that the bike be maintained after inspection,” citing various desigiom outside this jurisdiction that purportedly
support that argunme. The Court is not aware of any decision from this Court or the FouxthiGivhich would
impose an affirmative duty on Defendants to request preservation of tiokebitlye critical piece of evidence in
this case—once Plaintiffs had notice that bicydeondition and operation at the time of the accident would be
critical the issue of causation.



2. Culpable Sate of Mind
“The second consideration fogsolving a spoliation motion is to determine whether the
alleged spoliator acted culpabAny fault—be it bad faith, willfulness, gross negligence, or

ordinary negligence—is a sufficiently culpable minds€tiarter Oak Fire Ins. CA®08 F. Supp.

2d at 680 (internal citations, quotations, and brackets omittegarticular,‘[n] egligence, or
culpable carelessness, is the failure to exercise the stasfdzack that a reasonably prudent
person would have exercised in a similar situat@mssnegligence, which is something more
than carelessness, differs from ordinary negligence only in degree, and not’inkiatie80—

81 (internal citations, quotations, and brackets omitte®) aésd=irst Mariner Bank v.

Resolution Law Grp., P.C., No. €ZIMJG-12-1133, 2014 WL 1652550, at *9 (D. Md. Apr. 22,

2014)(“ Spoliation does not result merely from the negligent loss or destruction of evidence.
Rather, the alleged destroyer must have known that the evidence was relevantisssernne

the anticipged case, and thereafter willfully engaged in conduct resulting in the evilesse

or destruction. Although the conduct must be intentional, the party seeking sanctions need not
prove bad faith”) (internal citations and quotations omitted).

The parties declined the option of having a separate hearing so as to detezraiecth
circumstances and causes regarding the alfsition of the handlebars relative to the
alignment of the front whee(Tr.* at 686-687)° As a result, in determininghether the physical
alteration of the evidence was accompanied by a sufficiently culpable mimdsataiable
evidence before the Court {d) that the bicycle was in the exclusive control of Plaintiffs from
the time of the accident up to amdluding the time of trial(2) that the changed condition in the

bicycle was more favorable to Plaintiffs’ theory of the case; @)dhat theonly testimony that

8 Plaintiffs state in their brief that this “alteration likely occurred wtienbike was transported in the back of a
motor vehicle but the record is devaflany evidence of intentional tampering.”
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was offered regarding the type of act or force that would be required to bring absotttloif
change wad/r. Logan’s opinion that the alteration was done intentionally (as opposed to the
alteration being attributed to simple mishandling or environmental factors) antifBlain
counsel’s statements that bould perform thalteration by gaddling the wheel and turning the
handlebars.

Given this record, the Court is comfortable in concludingtthettthe change in the
bicycle’s condition was brought about by a purposattlWhile there is no direct evidence to
suggest that this act was done with a nefaramudeceptivegurpose, the principles from this
Court regarding the spoliation of evidence do not require a finding of deception or bad faith for

sanctions to be imposefdirst Mariner Bank2014 WL 1652550, at *QRather it is sufficient that

Plaintiffs knew, or should have known, that the position of the handlebars relative to the
alignment of the front whee&las relevant to the Defendants’ theory of the accigenéngage
in purposeful activity to correct that alignment prior to frél thewhile insisting to the jurand
to the Courthat the bicycle was “in exactly the same conditidm light of the above, the Court
finds that the instruction given was warrantasl this was clearlg purposefuéct to alter the
condition or appearance of an essential piece of evidence, and such an alteration tametunts
the very least, negligence “culpable carelessness.”

3. Relevance of Lost Evidence

Contrary to Plaintiffs’ suggestiothe bicycles condition following the accident was
relevant to theéssue of causation in this case. Defendants have consistently advanced the theory
that the accident occurred as a resultusier errof, not an alleged defeat the bicycle’s
braking mechanism. Mr. Logan’s report and testimony about his original ir@mpecttihe

bicycle showed that the orientation of the handlebars and front tire was offdegB$es, which

11



he opined was consistent with a “ssl@ll” type of accidentind inconsistent with Platiffs’
“pitch-over” theory. This'side-spill” evidence was highly relevant in that it impeached
Plaintiffs’ theory and witness testimony that this wéapiéch-over” accident, and the evidence
instead supported Defendantsethy that this accident was ased by user error and not a defect
in the braking mechanism of the product.

4. Resulting Prejudice

Finally, the Court notes that the altered condition of the biggplecifically, the position
of the handlebars relative to the alignment of the front whesed)prejudicial to Defendants at
trial. Although Mr. Logan had stilframe pictures of the bicycla its original orientation that
were takerduring his original inspection in 201there is potentially more impeachment
available on photographic evidence, particularly when it is at odds with the demoastréte
courtroom that the opposing side is insisting remained unchanged from the time ofdbatacci
Defense coursd made this very argumeint his request for thepoliation instruction (Tr* at &
9). However pecausein the Court’s view, the prejudice to Defendants, while not insignificant,
was not caséeterminativethe Court declined to use Defendants’ propagediation
instructior? and instead opted to instruct the jury that they could, though they were not required
to, consider thalteredcondition, and theglsocould conclude that the condition of the bigycl
as it existed during Mr. Logan’s inspection was more favorable to Defentlaensy of the
case. The Court did not attributsecificcause to that change in condition, nor did the Court

speculate or encourage the jury to speculate abouthwtiaght about that change in condition.

° Defendantsequested thahe Court give a spoliation instruction that was not permissive. Thhaeigrequested
that the instruction read, in relevant paitherefore, youshall, should, or must] infer th#te position of the front
wheel relative to the handlebar was in a condition favorable to the Defendad unfavorable to tti&aintiffs
before this change.” (Trat 17).
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In addition to the above analysis, the Court declines to find prejudicial error on the basis
of this instructiontwo other reasons. First, regardless of any instruction by the Cafietadants
had pictures of the orientation of the handlebars from Mr. Logan’s inspection thatiffenent
from their orientation at trial. Absent some instruction from the Cthetjurywould have been
free to speculate for themselves how and why the bicycle had been claadgastht
significance this should have in their deliberations. If anything, the Courttadtisnwas more
favorable to Plaintiffs as merely informed th¢ury that they could, but were not required to,
consider the changed condition in the bicycle and thawvchanged related to the parties’
respective theories of causation. In other words, the Court simply told the yuity levaluate
evidencehat was already coming into the case. Second, even if the Court errechgnthisi
instruction, such an errevas harmlesas the change in the position of the handlebars relative to
thealignment of thdront wheel of the bicycle went to the issuecadisation, and the jury never
reached the issue of causation on the verdict sheet.

C. Juror Inspection and Testing ofthe Bicycle

Next, Plaintiffs contend that the Court erred in prohibiting the jury from inspettiad
touching the hiycle andnot allowing the hiycleto gointo the jury room during deliberations.
This issue was originally raised and discussed in a pretrial motion in limimeich the Court
issued a written ruling ECF No. 101). Upon reconsideration of this issue, the Court believes
that theconcerns outlined in that ruling were compelling, and the decision to prectade ju

inspection and testing of the bicycle was proper.

19t is not entirely clear what Plaintiffs mean by “inspecting.” Ther€did allow the bicycle in the courtroom as
anexhibit, but did not allow ircourt testing of the bicycle. Further, the Court advised the partie$ thagirors
needed to visually inspect the bicycle during deliberations, they colidbbght back into th€ourtroom to do so.
The Court did not allow the jurors to test the bicycle during the trial and tallow the bicycle to go back to the
jury room in an unmonitored fashion which would risk the potentralifsupervised “testing” by the jurors.

13



First, such testing would be outside the layperson’s experience and would pgtbstiall
confusing and misleading, and therefardairly prejudicialin violation of Fedeal Rule of
Evidence 403. Indeed, Plaintiffs’ theoryhat there was a defect in the bicycle’s braking
mechanism-relied extensively on expert testimony particular Plaintiffs elicited testimown
from their expert, Mr. Kristophdvlacalinao, in which he stated that he conducted te “
finger test,”an“industry standardtestfor bicycle mechanics. (Trat147-148, 158)Similarly,
Plaintiffs sought to impeach Defendants’ expert, Mr. Logan, for not utilizing ¢tins@ner
Product Safety Commission testing (referred to in thigditon as “the teqpound test”), a more
technical product safety test that incorporates the use of a scale to nteagaree required to
apply a bicycle’s handbrake. Accordingly, Plaintéfssentially assetthat a lay persgrwith no
training, expertise or tools, apable of evaluatinthe force required to plud bicycle’s
handbrake and compare it to the relevant industry standards in a sufficieatlerelay so as to
satisfy the Federal Rules of EvidencEhe Court does not accept thssertio.

Simply because many, if not all, members of thig foay have had some experience
with riding a bicycle at some point in their lives, it does not mean that they areegliedif
perform a test about the force required to squeeze a brake lever arel toecaimpetently
compare that force to a government regulation or industry stamdanetliable wayJurors’ past
bicyclerelated experiences and grip strength will likely véngjr understanding and
interpretation of the applicable standards is umkm@and counsel would not hahadthe
opportunity to question these jurors on such pertinent matters. Moreover, membersigf the |
may be inclined to value their own evaluation of the brake leveramexpertopinion in the

case.Barnes v. Gen. Motors Corp., 547 F.2d 275, 277 (5th Cir. 19¥@¢ problem presented

14



by the use of experiments is the danger of misleading the members of the jury yvatacia
exaggerated significance to the test”).

Additionally, even if the Court had withheld its firddtermination regarding Plaintiffs’
request for guror inspection of the bicycle until after a foundation had been laid, the Court
would have still been justified in ultimately prohibiting such an inspection becatise of
obvious changes in the bicycle’s condition, in particular the alterations to the haadAmgk
in-court inspection would have required jurors to not only conduct an industry standard test that
they likely had no experience in performing, but to do so while also taking into account
undisputed changes in the bicycle’s condition and figuringubiether and to what extetiitose
changes would affect the validity of such a te&gain, such a determination falls outstte
ken of a layperson.

Lastly, he Court also notes that Plaintiffs n@etherwise permitted to introduce ample
evidence to support theallefecttheory. TG.was permitted to testify about her memory of the
alleged brake failure. Plaintiff's expert was allowed to testify that the braitaiced a defect,
supported by a video of his product inspection setting forth the physical evidence in support of
his defect theory, as well as his testimony regarding oatoft “two finger testing” of the
brake both at the time of his original inspection and again just prior to Thakefore, m the
context of this testimony and evidence, disallowing the proposed juror testing daestinogj
new trial.

D. Jury Inspection of the Bicycle to Impeach Expert Testimony

In theirnext argument, Plaintiffagain claim that the jurors should have been able to test
and examine the bicycladding that such an examination would have allowed the jury to assess

the credibility of the parties’ expertSpecifically, Plaintiffs state:
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Up until thelastday oftrial, Ddendants &vays affrmatively maintaired that the
bad brake wadunctioning based on MLogan’stwo finger test.Mr. Logans
testmony from his deposition made no mention of the contention thagshe r
brake was diftult to sqeeze, and on the contrarylr. Logan contendethat the
bad brake waswithin normal limits. Mr. Logan testified inthe middle otrial
howeve that the bake was much harder to sgeze now than it hadden when he
inspectedthe bike.Heused no objectetestingwhatsoe\erto support his
testmony. Yet, the Coursstll excluded Riintiffs’ ten-pound tetconducted by M
Macdinaoto demonstree that Mr.Logan was wronglaaong. The Court also
prohibitedthe juy from feding thebrake tocdl into doubtMr. Logan’s
credibility. Even afteMr. Logan’s in-cout inspection, thgury still was not
permitted to touch the brakeTo the exenttouching the biee would have
allowed the jurorgo weigh the credibility of the expewitnessesthe Courtdid
not allow it. Pemitting the juy to examine physid evidencds rdevantto the
extentthejury can weigh the credibility ofthe expet witnesses. Theury should
have been allowetb feel the ladk brake in orderto judgewhich ofthese
witnes®s wagelling the truth.

The Court disagrees. In addition to the reasons set forth aPlautjffs camot explain
how a jury’s own “testing” of the bicycle would have been helpful in determining whigtihe
Logan was telling the trutiupon conducting his in-court inspection, Mr. Logan testifleat the
brake was significantly more difficult to apply than his previous 2015 inspedteimo member
of the jury had ever touched the bicycle; not at the time of the accident, not atelwd tira Mr.
Logan’s2015 inspection, and at no time during the course of the trial. Accordingly, even if the
Court had permitted the jury toanipulatehe brake at trial, they would have had no context or
prior experiences with the bicycle for purposes of evaluating that in-cpedtion. Tht is,
there would be no frame of referenéay in-court inspection of the bicycle brake would not
have helped the jury in determining whether, in fact, the brake had undergone atipa)tes
Defendant’s expert had suggestbdcause they would notdw what the brake felt like at the

time of Mr. Logan’s inspection in 2015 or at any other point prior to tfial.

M As it relates to the condition of the hand brake, Plaintiffs also statetDiatndants offered no evidence to
support their change in condition theory.” This is completely refutddrby.ogan’s videotaped demonstration of
the twafinger test at the timefdis inspection, contrasted with his testimony about the condition of dlke lat the
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Similarly, Mr. Logan’s testimony after his latter@ourt inspection of the brake was
substantively the same as that of Plaintiffs’ expert, Mr. Macalinao: the lrak difficult to
apply. It is unclear how permitting juror manipulation of the brake could haveaiched Mr.
Logan’s credibility, as an #gourt investigation would not provide any insight into the previous
condition that formed the basis of Mr. Logan’s opinibherefore, permitting the jury to
manipulatehe bicycle for themselvasould havdittle relevance to the issue of expert
credibility.

E. Admission of the TerPound Test

In their final argument, Plaintiffs revisit another issue that was raiseddainessed in
the Court’s resolution of the pretrial motion in limifECF No. 101)Plaintiffs, again, claim
that the Court erred in excluding evidence of the-fieand tet that Plaintiffs counsel, and
apparently Mr. Macalingaonducted prior to trial. The Court’s explanation then, and rsow,
thatthe exclusion of this evidence wa®perlybased on a failure by Plaintiffs to comply with
Rule 2qa)(2)(A-B, E).*?

Becausef this failureto discloseDefendantsvere denieda meaningful opportunity
to conduct dscovery re@rding such testing. Such discovery could have yielded impeachment

evidence regardinghether Plantiffs’ expert was tainedin performing the“ten-pound tst,’

time of trial, along with his inspection photographs that demonstrais-seating of the brake cable’s barrel
compared to its ralignment at the time of trial.

12 Ace Am. Ins.Co. v. McDonald's Comp., No. CIV.A. GLR-11-3150, 2012WL 2523883, at *2 (D. Md. June 28,
2012) (“Federal Rule of Civil Procedure 26(a)(2)(A) requires litiganm disclose the identity of any witness they
may use at trial to present evidence under Federal Rule of Evidence 702, 708, Rule 26(a)(2)(B) further
requires litigants to produce written reports for any witness whaamesl or specially employed to provide expert
testimony in the case”); see aBBOC v. Freemgrd61 F. Supp. 2d 783, 797 (D. Md. 2013), aff'd in part sub nom.
E.E.O.C. v. FreemarY78 F.3d 463 (4th Cir. 2015) (“Rule 26(e) requires that an expert report bensepidd when

a party learns that in some material respect the disclosure or responsenjdétemr incorrec)’(internal citations
omitted).
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whetherhe had conductethat test previously,"® whether the sde that they used during the
testing was cdibrated, whéeher the set-up of the sewas appropriate, awhether any no®
results or othe documentation wa prepaed in conert with that testing. Futhemore, based on
the pkalings and oral argumernt, appeurs that Defense counsl was told that there were no
additionalreports from Mr. Macdinao andthat he would nobe dfering additional
opinions.(Tr.* at 3233). As such, the Cour pursuantto Federal Rule of Qvil Pracedure 37,
appropriately disallowed Rtiff' s expert from off ering any opinions about thenpound

testing. SeeS. StaésRackAnd Fixture, Inc. v. Sherwin-Wliams Co, 318 F.3d 592, 595

(4th Cir. 2003)(“Rule 37(9(1) providesthat a @ity that without substantial justifaion
fails to discloseinformaion required by Rule 26a) or 2G6e)(1), or to amend a prior
responseto discovery asrequired by Rule2@e)(2), is not, unles suchfailure is hamless,
pemitted to use as evidence at a trial ...yamtness orinformation not so disclosed”)
(intemd citations omited).

For the foegoing reasons, Plaintiffs’ motion for a new trial (ECF No. 125) is DENIED.

Dated:May 17, 2017 /sl
J. Mark Coulson
United States Magistrate Judge

13 Presumably Mr. Macalinao was rtaained or experienced in conducting this sort of test, as Plaintiffa'sebu
represented to the Court that they relied on Mr. Logan’s depositiomésstin which he set forth instructions on
how to conduct this test. (fiat 3034).

18



	MEMORANDUM AND order

