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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ELAINE Q. WONGUS,
Plaintiff,

V.

Civil Action No. ELH-15-2950
ROBERT McDONALD, SECRETARY,

Department of Vetans Affairs,
Defendant

MEMORANDUM OPINION

Elaine Q Wongus, the self-repretash plaintiff, initiated thi;employment discrimination
case against Robert McDonald, Secretary ofUhded States Department of Veterans Affairs
(“VA” or “Department”), defendant, alleging vidians of Title VII of the Civil Rights Act of
1964 (“Title VII”), as anended, 42 U.S.C. 88 2000et seq. and the Age Discrimination in
Employment Act (“ADEA”), as amended, 29 U.S.C. 88 6@llseq ECF 1. She has twice
amended her suit. See ECF 5 (First Amended Complaint); ECF 13 (Second Amended
Complaint). Plaintiff also submitted exhibits with the original Complaint and the Second
Amended ComplaintSeeg.g, ECF 13-1 to ECF 13-8.

Plaintiff is an African American woan who is over the age of fortyseeECF 13 at 1.
According to an appeal form that plaintiff submitted to the Merit Systems Protection Board
(“MSPB”), plaintiff began working for the VA in December 20@2€éECF 16-8 at 2), where she
remains employed. ECF 18 at 1. At all relevémes, Wongus worked as a Health System

Specialist for the Departmeat its medical center iRerry Point, Maryland SeeECF 16-2 at 2
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(“Complaint of Employment Discrimination®)ECF 18-2 at 2 (EEOC Hearing Request Form).
Wongus contends that, on an unspecified ,datee was not hired ‘i the Anesthesia
Department as Management Analystatishe was not promoted on August 10, 2bafd that
she suffered “defamation of character, reprisal, retaliation, bullying, hostile working
environment, prohibit [sic] personnel practidggrassment, and, intimidation.” ECF 13 at 2
(emphasis omitted).

In her suit, Wongus states that on Februe8y 2012, she filed charges of discrimination
with the Equal Employment Opportunity Conssion (“EEOC”); the MSPB; and her Union.
Id. 1 93 She also claimed that she received a right to sue letter on August 29, [H0¥5L0.
Plaintiff also attached to her suit a copytlsé “Decision” from theEEOC's Office of Federal
Operations (“OFQ”), dattAugust 13, 2015. ECF 1-1.

Defendant has moved to dismiss the SecAniended Complaint, pursuant to Fed. R.
Civ. P. 12(b)(1) and Fed. R. Civ. P. 12(b)(6). ECF 16. The motion is accompanied by a

memorandum of law (ECF 16-1) (collectivelyettMotion”), and various exhibits. ECF 16-2

! Plaintiff submitted the Complaint of Employment Discrimination to the VA. As
discussedinfra, | may consider certain exhibits subntt@ith the suit, with defendant’s motion
to dismiss, and with the plaintiff’'s oppositio®&eeECF 16-2 through ECF 16-11.

2 Defendant has indicated thifie date was August 12, 201GeeECF 16-1 at 2. The
discrepancy is not material.

% It appears that plaintiff filed a Complaint of Employment Discrimination with the
Office of Resolution Management thfe VA on May 23, 2012, not February 13, 20B2eECF
16-2 at 2. Plaintiff may have beegferring to her date of initimontact with the VA’s Office of
Resolution Management. On plaintiff's for@omplaint of Employment Discrimination, she
indicated that the contactcourred on February 13, 201H.

Moreover, it appears that phiff did not file a charge ofliscrimination directly with
either the MSPB or her UnionSeeECF 16-7; ECF 16-8Rather, as discusseidfra, plaintiff
participated in a negotiated grievance resofu process with the VA, which included the
participation of her UnionsgeECF 16-7) and an appeal to the MSP8eeECF 16-8. Those
events transpired in 201&eeECF 16-7; ECF 16-8.



through ECF 16-11. Defendant argues that Worfgued to exhaust her claims through the
administrative process, as required by the apdicatatutes. ECF 16-1 at 10-12. Further, the
Department claims that the suit was untimely filéd. at 13-14. And, defedant contends that,
even if Wongus properly exhaudteer administrative remedies,eshas failed to state a claim.
Id. at 14-16. Wongus opposes the Motion (EL&; the “Opposition”), supported by exhibits.
ECF 18-1 through ECF 18-5. Defendant tegdied. ECF 19 (the “Reply”).

In addition, plaintiff has filed a motion for leavo file a surreply. ECF 22 (the “Motion
for Surreply”). Defendant opposes the Matitor Surreply (ECF 23, the “Response”) and
plaintiff has replied. ECF 24.

The Motion and the Motion for Surreply have been fully briefed, and no hearing is
necessary to resolve thenSeelocal Rule 105.6. The Court mindful of its obligation to
construe liberally the pleadings a pro se litigant, which artheld to less stringent standards
than formal pleadings drafted by lawyer€tickson v. Pardyss51 U.S. 89, 94 (20073ge also
White v. White886 F.2d 721, 722-23 (4th Cir. 1989). Nevertheless, for the reasons that follow, |
shall grant, in part, and deny, in part, the Motfor Surreply, and | shall grant the Motion to
Dismiss.

l. Factual and Procedural History

The claims in Ms. Wongus’s Second Amedd€omplaint appear to arise from two
discrete matters. One relates to plaintiff'sofplaint of Employment Discrimination” (“EEO
Complaint”), filed May 23, 2012, with the Depment's Office of Resolution Management
(“Office”). ECF 16-2 at 2. The other conceplaintiff’'s suspension and subsequent grievance

proceeding.See, e.q. ECF 16-7.



A.

On February 13, 2012, plaintiff initiatedmtact with an equal employment opportunity
("“EEQ”) counselor. SeeECF 16-2 at 4. Counseling concluded on May 13, 20d2. Plaintiff
was mailed a “Notice of Right to File a Discrimination Complaint,” which she received on May
17, 2012. Id. Thereafter, on May 23, 2012, plafhtfiled the EEO Complaint with the
Department. ECF 16-2 at 2. She listed claim®dhree incidents. As to the first occurrence,
on March 5, 2012, plaintiff statetiCode Orange against managérlt. Plaintiff also referred
to events of May 16, 2012, and said: “[T]hreatdaostile environment, retaliation (going to write
me up (PIP) intimidation[)].”1d. Third, plaintiff asserted a claim as to an occurrence on May
17, 2012: “[T]hreaten, Harass, Hostile environmedRétaliation (I told her that | was sick,)
Intimidation (Kathy said, | could not go home)d.

On August 14, 2012, the Office issued a “NotidePartial Acceptance” as to plaintiff's
EEO Complaint. ECF 16-2 at 4-6. The noticdinad twelve allegations, presumably distilled
from plaintiffs EEO Complaint.SeeECF 16-2 at 2.

According to the notice, plaintiff assertédat she was “subjected to a hostile work
environment based on her race (Black) . . ECF 16-2 at 4. The notice recounted numerous
events reported by plaintiff to support her claitd. at 4-5. Plaintiff claimednter alia, that in
February 2012, her supervisor, Compliance Offigathy McCardell, “yelled at her and said
[plaintiff] was not in the union.” ECF 16-2 at ®n February 13, 2012, Niardell sent plaintiff
an email in which McCasll “accused [plaintiff] of being insubordinateld. McCardell sent
an additional email to plaintiff on Febmyal6, 2012, accusing plaintiff of “unacceptable

conduct.” Id. Plaintiff also alleged that in Marc2012, McCardell “ignored the [plaintiff’s]

““Code orange” is not defined by the parties in any of the filings.
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complaint about a horrible smell in . . . her officeld. And, on March 2, 2012, McCardell
“accused the [plaintiff] of notinishing her audits.”ld. McCardell “shouted and banged on the
[plaintiff's] office door” on March 5, 20121d. In April 2012, McCardell “spoke to [plaintiff] in

a condescending manner . . .Id. Thereafter, on May 16, 2012, Kardell “threatened to place
[plaintiff] on a Performance Improvement Plan” (PIR].

Upon review of the allegations, the Office CREPTED for investigation” the claims of
harassment, for the reasons itfeeth in ECF 16-2 at 5-6 (emphasn original). However, two
claims were not accepted for investigation by @féce, as they were deemed untimely. ECF
16-2 at 4. In particular, plaiiff had stated that, from Seghber 13, 2010 to October 15, 2011,
she was “detailed as the Acting Complianciid@r, a higher graded position,” but was not
compensated at the higher levelppomoted to that positionld. Plaintiff also claimed that on
February 13, 2012, she was told that her request for “temporary promotion would not be
processed . . . .1d.

On January 29, 2014, the VA and plaintiffirough counsel, filed with the EEOC a
document titled “Joint Motion to Dismiss with Prejudic&eCF 16-3. It stated: “The parties, by
and through their respective below-signed counsel, hereby jointly move for the dismissal of this
EEO complaint in its entaty, with prejudice.”ld.

B.

On October 2, 2013, McCardell, plaifi§ supervisor, issued a Memorandum to

Wongus, proposing a five-day sesgion, without pay, baseu three charges. ECF 16-4The

Memorandum statedd. at 2:

® These charges are distinct from the allegeithat plaintiff presented to the VA in May
2012. However, plaintiff has continualtlpmplained about harassment at work.



CHARGE 1: Failure to Follow Instructions

Specification: On July 3, 2013, you were instted by your supervisor, Kathy
McCardell to correct an excel spreaest) which contained errors. You did not
make the correction to the excel sprea#gshYou are charged with failure to
follow instructions.

CHARGE 2: Unprof essional Conduct

Specification: On August 2, 2013, your supervisor made an attempt to show you
the errors you made on an excel spigheet. You became defensive and
disrespectful. Your supervisor maada offer for you to attend the Employee
Assistance Program. You sdtthat your supervisavas the one who was going

to need the assistance. You aemarged with unprofessional conduct.

CHARGE 3: Absent Without Leave (AWOL)

Specification 1:On August 12, 2013, you were scheduled to work from 7:30 a.m.
until 4:30 p.m. You were absent without authorization from your required duty

station; you were required to be at yaluty station during that period. You are
charged absent without leave (AWOL).

Specification 2:On August 13, 2012 [sic], you were scheduled to work from 7:30

a.m. until 4:00 p.m. You were absevithout authorization from your required

duty station; you were required to beyatir duty station durig that period. You

are charged absent without leave (AW®L).

The Memorandum also outlined Wongus'ghts in connection with the charges,
including her right to contedhe charges and to @n counsel, and she was also provided
information about the procedurdd. at 2-3. In addition, Wongus wanformed that the final
decision would be made by the “Directond.’

On February 21, 2014, Dennis Smith, theebior of the VA Maryland Health Care

System, issued to Wongus a “Notice of Demisto Suspend,” suspending her for three days,

from March 17, 2014 to March 19, 2014. ECF 16-3-4t In particular, Smith sustained two of

® It appears that the alleged “AWOLEcurred on August 13, 20180t August 13, 2012.
SeeECF 16-5 at 3.

" As discussed, the reference presumablytdle Director of the VA Maryland Health
Care System.



the three charges: “Failure tollow Instructions” (Chargd) and “Unprofessional Conduct”
(Charge 2).1d. The Director stated thabased on plaintiff's oral pdy, he “decided to remove
the charge of Absent Without Leave,” and to i@the suspension from five days to three days.
Id. at 3.

On March 13, 2014, the Union filed a “Step 3eBance” (the “Grievance”) on plaintiff’s
behalf, challenging her suspension. ECF £6-The Grievance disputdsbth charges cited by
the Director in issmg the suspensiond. at 5-7.

As to Charge 1, for failure to follow instructions, the Grievance clainméet, alia, that
“the employee was trying to follow what [McCardekquested in her instructions, but [plaintiff]
was unclear as to what [McCardell] svattempting to get her to understandd. at 5. The
Grievance also stated that the Departmentsegfuito provide Ms. Wongus with training that she
requested.ld. at 6. As to the first charge, the Grievance concludkd;While Ms. Wongus
does not have unfettered right to disregard anrargeely because there is substantial reason to
believe that the order is notger, at no time did Ms. Wongus re&to comply with an order.”

With respect to the second charge, the Grievance argued,alia, that McCardell's
assertions were “self-servingId. at 7. The Grievance also gdtthat McCardell was “totally
disrespectful” to Wongus and that McCardelelhed at a high voice during the entire meeting”
in question. Id. According to the Grievancel.: “Ms. Wongus did notct improperly and was

simply having a vigorous exchange with her suernvasking for clarity of instructions.”

® The Department has a collective bargainingeament with the American Federation of
Government Employees (“AFGE”) (ECF 16-6), ialn covers procedures for resolving “any
complaint by an employee(s) . . . concernamy matter relating to employment . . . 1d. at 6.
The collective bargaining agreement providest #in employee may file an action “under the
statutory procedure oremegotiated grievance procedure but not bolth."at 7. The negotiated
grievance procedure is discussiedra.



On May 30, 2014, Director Smith sent a lette the president oplaintiff's Union
(AFGE, Local 331) as to the Grievance. ECF 16-7 at 11Hl2counts that on April 9, 2014,
the Union and management held a meeting andtially agreed to enter into a settlement
agreement,” thereby resolving the grievantk.at 12. Although the Union and the Department
had agreed to a one-day suspension for Wanglantiff refused to sign the settlement
agreement. ECF 16-7 at 13. As a resuk, tiiree-day suspension became the final agency
decision. Id. at 13, 14. On June 22014, plaintiff was notified by email that the Union’s
executive board voted not to take theecesarbitration. ECF 16-7 at 15, 16.

Through counsel, on July 2, 2014, Ms. Wongppealed the Department’s decision to
the MSPB. ECF 16-8. Plaintiff attachedtatement to her appeal, dated June 19, 2Qil4t 6-

7. She wrote, in paritl. at 6-7 (emphasis in original):

... I am so afraid for my life that soom@ will shoot me when | come to work or
walk down the hallways ihout any body armor to ptect myself from my
supervisor Kathy McCardell and all piayees (including Mr. Smith) . . ..

*kk

| continue to feel intimidated and my professional career at the Veterans Affairs is
coming to an end because of this unbelievable statement by Mr. Dennis H. Smith,
Director. Mr. Dennis H. Smith, Director queat, “It is the employee responsibility

to get alone [sic] with the supervisandanot the supervisaresponsibility to get
alone [sic] with the employee.” hought slavery was over but Mr. Dennis H.
Smith, Director rekindle that term in the*2dentury.

* % %

Mr. Dennis H. Smith said | would redutiee suspension to one day. Mr. Wayne
Marion [the Union representative] askér. Dennis H. Smith to place me in
another job.

Mr. Dennis H. Smith said she has a choice. Mrs. Wongus can take the one day
suspension or Mrs. Wongus can be plaicednother job and keeps the three day
suspension. Mr. Smith quotedz6od luck in getting someone to hire Her.
Then, Mr. Smith quoted, “If you find someone will hire her, let me know and |
will lift the freeze on that position.”



* % %

| want to be moved to another GS pasitiof my choice like Mr. Cord promised

me that Mr. Dennis H. Smith and him did not uphold, remove all negative

information including the suspension frany records, and reimbursement me for

my 3-days. Mr. Dennis H. Smith &iaifferent policies for minority and non-

minority employees. (For examplenof-minority) two employees were just

recently removed from their positions Chief of Staff Executive Assistant, and

Assistant to the Executive Assistant). One was given the Neurology Business

Management GS-13 position; and the other one was given Quality Performance

Management GS-13 position).

(Emphasis in original).

The MSPB issued its “Initial Decisidmmn October 27, 2014 (ECE6-9), dismissing the
appeal for lack of jurisdictionld. at 3-4. The Board explained thatdoes not have jurisdiction
over suspensions of fourteen days or lesd.”at 4. The Initial Decisin noted that, generally, it
would become final on December 1, 2014, unless fifaiited a petition for review by that date.
Id. at 5. It also informed plaifitihow to file such a petitionld. at 5-8. In addion, it outlined
review by the EEOC and the prasefor suit in federal courid. at 8-9.

On December 30, 2014, plaintiff, through caelpasked the EEOC to review the MSPB
decision. ECF 16-10 at 2-4. She asserted: tiltog/ork Environmen{Non-Sexual) based on
Race (African American/Black).ld. at 2. Plaintiff restated marmf the allegations that she had
previously asserted regarding ®lardell’'s abuse and mistreatmenft plaintiff and the hostile
work environment.ld. at 2-3. Plaintiff also alleged thatctor Smith stated: “I do not care if
Kathy McCardell is right or wrong, | am going to stand in her corned.”at 3. Further, she
alleged,inter alia, that on several occasions McCardell gghaintiff to Baltimore “at the last
minute,” knowing that plaintiff hé “assignments due that dayld. She also alleged their use of
racial epithets.ld.

The EEOC issued its Decision on Auguds, 2015 (ECF 16-11), denying plaintiff's

petition. Id. It reasoned that “it has no juristion to review Petitioner’s petition.Td. at 3. The



Decision also statedl. at 4: “You have the right to fila civil action in an appropriate United
States District Courfhased on the decision of the il&Systems Protection Boaravithin thirty
(30) calendar days of the ddteat you receive this desion.” (Emphasis added).

The Certificate of Mailing tiached to the Decision is date-stamped August 13, 2115.
at 5. The Certificate of Mailing statad,: “[T]he Commission will presume that this decision
was received within five (5) tandar days after it was mailed.” However, Wongus claims that
she did not receive her rigtd sue letter from the EEOC until August 29, 2015. ECF 13 at 3.
Plaintiff filed suit in this Court on September 2815, thirty one days after she claims to have
received the Decision. ECF 1.

As noted, plaintiff has twiceamended her Complaint. First, she filed an amended
complaint on October 20, 2015. ECF 5. Secomiy permission of tB Court, she again
amended on January 29, 2016. ECF 12; ECF T8 Second Amended Complaint sets forth
two causes of action, one under T¥i and the other under the ADEAJ. at 1.

In her suit, plaintiff allegeghat, on an unspecified dategtbepartment refused to hire
her “[w]ith the Anesthesia Department as Magmaent Analyst, GRECC as Grant Management,
National Compliance as Analyst.” ECF X 2. Furthermore, Wongus claims that the
Department failed to promote her on August 10, 2010, after she had worked in the position for a
year and yet “was not interviewed for the jobld. Wongus also brings the lawsuit for
“defamation of character, reprisal, retalat bullying, hostile working environment, prohibit
personnel practicdyarassment and intimidation.”ld. (emphasis in original).

According to Wongus, all of these amis were based on race and ag8ee id
Moreover, she alleges “discriminatory work prees” and states thdthe Director does not

want to change Kathy McCardell behavigy enforcing the policies(see attachments); and
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harassment and reprisal becauséfiled a claim against Kathy.” ECF 13 at 2 (emphasis in
original). The Second Amended Complaint sdsksk pay, reinstatement, monetary damages in
the amount of $200,000, costs, attorneys’ faganctive relief, and other reliefld. at 3-4;see
ECF 13-1 at 1-3.

As noted, on March 17, 2016, defendant filech@tion to dismiss (ECF 16) for lack of
jurisdiction, pursuant to Rule 12(b)(Jand for failure to state a ahaj pursuant to Rule 12(b)(6).
According to defendant, the Court lacks subj@ettter jurisdiction because plaintiff failed to
exhaust administrative remedies concerning Tige VIl and ADEA claims. ECF 16-1 at 8.
Defendant further states that,eevif plaintiff exhausted her adnistrative remedies, the Court
cannot consider her claims because they are untinhat 13. Alternatively, the VA maintains
that dismissal is required, pursuant to Rule 12jbj{écause plaintiff hasiled to state plausible
claims for relief under Title VIl and the ADEAd. at 14-16.

Il. Motion for Surreply

In her Motion for Surreply, plaintiff does naxplicitly indicate why a surreply is
necessary or appropriat&eeECF 22. In opposing the Motionrf&urreply, defendant asserts,
ECF 23 at 2: “The only issue addresseddefendant’s reply memorandum that was not
specifically discussed iits moving papers was in resporteeplaintiff's suggestion that she
exhausted her ADEA claims through the ADEBAlternative stataty route . . .."

Local Rule 105.2(a) provides that a partynist permitted to file a surreply without
permission of the court. “Allowing a party to file a sur-reply is within the Court's discregen,
Local Rule 105.2(a), but theyeagenerally disfavored."EEOC v. Freeman961 F. Supp. 2d
783, 801 (D. Md. 2013pff'd in part 778 F.3d 463 (4th Cir. 2015ee also, e.gChubb & Son

v. C & C Complete Seryd.LC, 919 F. Supp. 2d 666, 679 (D. Md. 2013). A surreply may be
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permitted when the party opposing the underlying motion “would be unable to contest matters
presented to the court for the first time in the [movant’'s] regyear Channel Outdoor, Inc. v.
Mayor & City Council of Baltimore22 F. Supp. 3d 519, 529 (D. Md. 2014) (quotations and
citations omitted). Converselg,surreply is not permitted when the reply merely responds to an
issue raised in the opposition to the underlying moti®aeKhoury v. Meserve268 F. Supp. 2d

600, 605-06 (D. Md. 2003). In that posture, ety had the opportunity to support its
arguments in the opposition to the underlying motimh.at 606.

Plaintiff's first argument in her propose8urreply is that she followed the proper
procedures for exhausting her administrativeedies under the ADEA and filed a timely action
in the district court. ECF 22 & In defendant’s Motion, élendant argued thatlaintiff had
failed to exhaust her administrative remedies wébpect to her Titl&/1l and ADEA claims.
ECF 16 at 11-12. In her Opposition, plaintiff sthtthat she was not required to exhaust her
administrative remedies with respect to her ADElAim. ECF 18 at 6. In Reply, defendant
asserted, for the first time, that plaintiff faileal comply with the notice procedure for filing an
ADEA claim in federal court, pursuaito 29 U.S.C. § 633a. ECF 19 at 2.

Given the complicated nature of theatstory requirements and administrative
procedures, it is reasonable to permit mpiéfi the opportunity torespond, by way of her
Surreply, to defendant’s argument regarding tiotice requirement of the ADEA, which was
discussed by defendant for the first time in the RepfeeECF 19 at 2; ECF 23 at 2.
Accordingly, | shall grant the Motion for Surigpas to Section A of plaintiff's proposed
Surreply (ECF 22 at 3-4).

There is no need for the Surreply, howevertaathe remaining content. In plaintiff's

second argument, she asserts,thatto the EEO Complainghe “had no knowledge of what
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action the lawyer was taken [sic].” ECF 224t However, defendant raised the voluntary
dismissal of the EEO Complaint as a central issue in the MoSeeECF 16-1 at 10-11. And,
plaintiff previously respnded to this argumentSeeECF 18 at 6-7. The language in plaintiff's
Opposition is nearly identical to the language she uses in her proposed SuegiyCF 18 at

6; ECF 22 at 5.

The same can be said for plaintiff's thiadgument in her proposed Surreply. There,
plaintiff argues that she exhausted administrateraedies related to her three-day suspension,
and that her claims arising from the suspensi@me timely filed. ECF 22 at 6-7. Again,
defendant specifically raised these issueghi@ Motion (ECF 16-1 afl1l-14) and plaintiff
previously responded to them. ECF 18 at 7-18s to this issue, # text of the proposed
Surreply is virtually the same as the text of the Opposit®eeECF 18 at 10; ECF 22 at 6.

Plaintiffs final argument in her Surreplys that she has satisfied the pleading
requirements to survive a Rule 12(b)(6) chadle. ECF 22 at 7-9. Plaintiff previously
responded to this argument in her Opposition. ECF 18 at 10-11.

In light of the foregoing, | shall grant the Motion for Surreply (ECF 22) with respect to
Section A of the proposed Surreply (ECF 22 at 3-4) and | shall deny the Motion for Surreply as
to the remainder of the submission.

1. Exhaustion
A. Title VII Statutory and Regulatory Provisions

Title VII prohibits an employer from diseninating against “any individual with respect
to his compensation, terms, conditions, or privelegf employment, because of such individual's
race, color, religion, sex, or natidnarigin.” 42 U.S.C. § 2000e-2(a)(13ee Boyer-Liberto v.

Fontainebleau Corp.786 F.3d 264, 298 (4th Cir. 2015) (en banit also prohibits an employer
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from retaliating against an employee becatls® employee filed a grievance or complaint
regarding an employment practit®t allegedly violated Title N's antidiscrimination provision.
Seed2 U.S.C. § 2000e—3(dpeMasters v. Carilion Clinic796 F.3d 409, 415 (4th Cir. 2015).

Title VII's prohibitions apply to private sector employees as well as federal employees.
Nielsen v. Hagel  Fed. App’x ___, 2016 WL 6695786, at *1 (4th Cir. Nbiw, 2016) (citing
42 U.S.C. § 2000e-16(a))Before filing suit under Title VII, however, a plaintiff must exhaust
administrative remedi€s. See Patterson v. McLean Credit Unjotd1 U.S. 164, 181 (1989)
(private sector employees), supersededother grounds by 42 U.S.C. § 1981(Bjpwn v.
General Services Admjin425 U.S. 820, 832 (1976) (federal employessg alsoMcCray V.
Maryland Dep’t of Transportation __ Fed. App’x ___, 2016 WL 6473%, at *2 (4th Cir. Nov.

2, 2016);Jones v. Calvert Grp., Ltd551 F.3d 297, 300-01 (4th Cir. 2008)nith v. First Union
Nat'| Bank 202 F.3d 234, 247 (4th Cir. 2000).

Notably, “[tlhe administrative remedies akadile for federal emplyees are significantly
broader” than those availablegmployees in the private sectdraber v. Harvey438 F.3d 404,
416 (4th Cir. 2006) (en bant). And, as a prerequisite to suit under Title VII, plaintiff was
obligated to “seek administrative review bér grievance before filing a suit for unlawful

discrimination in employment.”Young v. Nat'l| Ctr. for Health Serv. Resegr&28 F.2d 235,

® As discussedinfra, a federal employee who israember of a union may proceed
pursuant to a negotiatggievance procedure.

19 Until Title VIl was amended in 1972, dtid not protect federal employeeSee4?2
U.S.C. § 2000e(b) (excluding the United States from the definition of “employer”). In 1972,
however, Congress amended Title VII to providat a federal employegho has exhausted his
administrative remedies “mayld a civil action asprovided in sectiorR000e-5 of this title”
against the “head of the department, agencyintt; as appropriate.” 42 U.S.C. § 2000e-16(c);
see Bullock v. Napolitand66 F.3d 281, 283-8dith Cir. 2012)cert. deniegd 133 S. Ct. 190
(2012).
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237 (4th Cir. 1987)see42 U.S.C. § 2000e-16(c) (settingrtfo the conditions under which a
federal employee may initiate avitisuit under Title VII).

In general, as the “first step” in pursuing the exhaustion protessig 828 F.2d at 237,
federal employees “who believe they have besarahinated against on the basis of race, color,
religion, sex, national origin, agelisability, or genetic infonation must consult [an EEO]
Counselor [in the employee’s federal agency] prior to filing [an agency EEO] complaint in order
to try to informally resolve the matter.” 29 C.F.R. § 1614.10eg; also Nielser016 WL
6695786, at *1.And, the employee “must initiate contacthva Counselor within 45 days of the
date of the matter alleged to be disgnatory.” 29 C.F.R. § 1614.105(a)(lee also Nielsen
2016 WL 6695786 at *1Verrier v. SebeliysCCB-09-402, 2010 WL 1222740, at *8 (D. Md.
Mar. 23, 2010).

The EEO counselor must “conduct antiali counseling session, during which the
counselor must inform the aggrieved party in mwgtof his rights and responsibilities, and offer
the employee the option of pursuing alternative dispute resolution (ADRiglsen 2016 WL
6695786, at *1 (citing 29 C.R. 88 1614.105(b)(1), (2))Counseling may lead to the withdrawal
of the claim or a settlement agreembeertween the employee and employ&ee29 C.F.R.§
1614.504(a)Campbell v. Geren353 Fed. App’x 879, 882 (4t@ir. 2009). If the employee
chooses to pursue ADR, the EEO counselor roastluct a “finalinterview” within 90 days of
the initial interview. 29 C.F.R. 88 1614.105(d), (At the end of the 90 day period, if the matter
is not resolved, “the counselor must issue a @mithotice of right to file a formal complaint

within the agency.” Nielson 2016 WL 6695786, at *1 (citing 29 C.F.R. § 1614.105(d)-(f)).
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Thereatfter, the aggrieved party shdile a formal complaint witlthe agency witim 15 days of
receipt of notice from the agenc$ee29 C.F.R. §§ 1614.105(d), 1614.106tb).

Once the agency takes “final action” on fieemal complaint, the aggrieved party may
appeal the decision to the EEOC orthim 90 days, file a civil actionSee42 U.S.C. § 2000e-
16; 29 C.F.R. 88 1614.110, 1614.401, 1614.40860;alsdNielsen 2016 WL 6695786 at *1. If
an employee appeals to the EEOC, the OFO “revibersecord, supplements it if necessary, and
then issues a written decisionScott v. Johanngl09 F.3d 466, 468 (D.C. Ci2005) (citing 29
C.F.R. 8 1614.404-05). A decision by the OFO is caed to be final, “triggering the right to
sue.” Scott 409 F.3d at 468 (citind9 C.F.R. § 1614.405(b)). The employee must initiate the
civil lawsuit “[w]ithin 90 days of receipt othe Commission's final deston on an appeal.” 29
C.F.R. §§ 1614.407(a), (8.

An aggrieved party who fails to comply withie applicable adminisitive procedures has
failed to exhaust her administrative remediesl is generally barred from filing suiGeee.q,
Balas v. Huntington Ingalls Indus., In@11 F.3d 401, 407 (4th Cir. 2013J}iiles v. Dell, Inc,

429 F.3d 480, 491 (4th Cir. 2008Bryant v. Bell Atl. Md., In¢.288 F.3d 124, 132 (4th Cir.
2002); Frank v. England 313 F. Supp. 2d 532, 536 (D. Md. 20@4Before an employee has
standing to pursue a claim agdiasfederal employer under Title Vhe must first exhaust the
available administrative remdes by proceeding before the agency charged with the

discrimination.”). Failure to comply gerally mandates dismissal of a suil.orenzo v.

1 Untimely complaints are subject to dismisgmit the 15-day time limit is also subject
to “waiver, estoppel, and equiie tolling.” 29 C.F.R. § 1614.604(c).

12 If the agency fails to issue a final deoisiwithin 180 days ofeceipt of the formal

complaint, or if the EEOC fails to rule within 18ays of the filing, th@ggrieved party may also
sue. 29 C.F.R. 88 1615.407(b), (d).
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Rumsfeld 456 F. Supp. 2d 731, 734.(E Va. 2006) (citingZografov v. Veterans Admin. Med.
Ctr., 779 F.2d 967, 970 (4th Cir. 1985)).

The exhaustion requirement is not “simply anfality to be rushed through so that an
individual can quickly file his subsequent lawsuitChacko v. Patuxent Institutiod29 F.3d
505, 510 (4th Cir. 2005). Rather, it “reflects congressional intertb use administrative
conciliation as the primary means of handlingirds, thereby encouraging quicker, less formal,
and less expensive resolution of dispute®dlas 711 F.3d at 407 (quotin@hris v. Tenet221
F.3d 648, 653 (4th Cir. 2000)).

Moreover, in the Fourth Circuit, Title VII's exhaustion requirement functions as a
jurisdictional bar in federal courts where pl#fs have failed to comply with it. IBalas 711
F.3d at 406, the Court said: “[F]ederal coudsk subject matter jurisdiction over Title VII
claims for which a plaintiff has failed to exhaust administrative remedies.”

In Sydnor,the Fourth Circuit said, 681 F.3d 894 (internal citations and quotations
omitted): “[A]ln administrative charge of discrindtion does not strictly limit a Title VII suit
which may follow. Instead, so long as a pidiis claims in her ydicial complaint are
reasonably related to her EEOC charge and can be expected to follow from a reasonable
administrative investigation, she may advanahstiaims in her subsequent civil suiSee also
McCray, 2016 WL 6471731 at *2jones v. Southpeaktémactive Corp. of Del.777 F.3d 658,
669 (4th Cir. 2015)Calvert Group Ltd., 551 F.3d at 30CEvans v. Tech. Applications & Servs.
Co, 80 F.3d 954, 963 (4th Cir. 1996). As tBgdnorCourt said, 681 F.3d at 595: “The
touchstone for exhaustion is whether plaintésninistrative and judicial claims are ‘reasonably

related, . . . not precisely the same. . ..” (citation omitted).
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B. ADEA Statutory and Reguatory Requirements

The ADEA makes it “unlawful for an employer .to.fail or refuse to hire or to discharge
any individual or otherwise discriminate agaiasy individual with respect to his compensation,
terms, conditions, or privileges of employmep¢cause of such individual's age.” 29 U.S.C.
8 623(a)(1);see also Jones51 F.3d at 300. Employees in the private sector must exhaust an
administrative process governed by 29 U.S.C. § 6&3. The ADEA also “creates a cause of
action for certaif federal employees over the age of 4tbvallege discrimination on the basis of
age.” Laber, 438 F.3d at 430, under 29 U.S.C. § 632#e also Baqir v. Princip#34 F.3d 733,
744 (4th Cir. 2006). As to federal employe#he ADEA provides two dérnative routes for
pursuing a claim of age discriminationStevens v. Dep’t of Treasy®00 U.S. 1, 5 (1991).

First, “[a]n individual may invoke the EEOC’s adnstriative process arttlen file a civil
action in federal districtourt if he is nosatisfied with his administrative remediedd. at 5-6
(citing 29 U.S.C. 8§ 633a(b) and (c))lhis process is the same as the Title VII administrative
process, described earlielSee29 C.F.R. § 1614.105(a). Wones 551 F.3d at 300-01, the
Fourth Circuit said: “Importantly, a failure bfte plaintiff to exhaust administrative remedies
concerning a Title VII claim depes the federal courts of subject matter jurisdiction over the
claim. . . . The same is true of claims made under the ADEIting 29 U.S.C. § 626(d))
(emphasis addedj.

Second, dederal employee complaining of age discrimination “can decide to present the

merits of his claim to a federal court in the first instanc&fevens500 U.S. at 6 (citing 29

13 However, several other appellate courtsehaetermined that a failure to exhaust
administrative remedies under the ADERANot a jurisdictional defectSee, e.g.Menominee
Indian Tribe of Wisc. v. United Staje614 F.3d 519, 527 (D.C. Cir. 2010%pengler v.
Worthington Cylinders615 F.3d 481, 489 (6th Cir. 2010)apia-Tapia v. Potter322 F.3d 742,
745 n.4 (1st Cir. 2003).
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U.S.C § 633a(d)). In other wordsi[a] federal employee complaining of age
discrimination . . . does not have to seek rdliem his employing agency or the EEOC at all.”
Stevens500 U.S. at 6see also/errier, 2010 WL 1222740 at *8. This process, governed by 29
U.S.C. § 6334, is sometimes referred to as the administrative “bypass” dpéiere.q.Forester

v. Chertoff 500 F.3d 920, 924 (9th Cir. 2007).

With respect to the “bypass,” an aggriewedividual must provide0-days’ notice to the
EEOC of the intent to file suit. 29 U.S.C. 8388d). And, under 29 U.S.C. § 633a(d), a plaintiff
may only give notice of intent to sue to the EE@r events that occurred within the preceding
180 days. The ADEA provides, 29 U.S.C. § 633a(d) (emphasis added):

When the individual has néited a complaint concerningge discrimination with

the Commission, no civil action may benmmenced by any individual under this

sectionuntil the individual has given the Commission not less than thirty

days' notice of an intent to file such action Such notice shall be filed within

one hundred and eighty days after thalleged unlawful practice occurred.

The parties have not addressed whethar aggrieved employee who begins the
administrative process with respect to a claimagé discrimination must then complete that
process before filing suit, or may, instead, pursue the “bypass.” Although this issue was
presented to the Supreme CourtStevensthe Court did not decide the question because the
“government abandoned its position that amimistrative exhaustion requirement arose by
virtue of the claimant invokingdministrative procedures.Bankston v. White345 F.3d 768,
774-75 (9th Cir. 2003). Howevein his concurrence and dissgdtistice Stevens wrote, 500
U.S. at 12:

There is . . . no basis from which tdanthat a complainant who has voluntarily

sought administrative relief must exhawsdt administrative remedies before

proceeding to court. The Equal Emypinent Opportunity Commission, charged

with interpretation of the ADEA, does nogad the statute to require exhaustion
by federal employees.
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Other federal appellate courts have doded that “a federal employee may bring a
lawsuit under the ADEA despite having earlier abandoned EEOC proceedBaskston 345
F.3d at 775accordAdler v. Espy35 F.3d 263, 265 (7th Cir. 1994).

| shall assumearguendog that a plaintiff who beginghe administrative process of
resolving a complaint of age distiination is not obligated to corgbe that process in order to
file suit under the ADEA. Neertheless, under 29 U.S.C. § 633a, to use the “bypass,” an
aggrieved employee must providee statutorily required 30-ganotice to the EEOC before
filing suit.

It is not clear whether failure to comply with the notice requirement of 29 U.S.C. 8633a
prior to filing suit is a juristttional bar to suit under the AD¥Eor, instead, an affirmative
defense.See Rann v. ChaB46 F.3d 192, 194-95 (D.C. Cir. 2003esalsc29 U.S.C. § 626(d).
AlthoughJones 551 F.3d 297, is not directhn point, the Fourth Circurecognized in that case
that a court lacks subject matter jurisdictionctmsider a complaint by plaintiff alleging an
ADEA claim against a private employer if the plé#frfailed to “wait 60 days after filing federal
[an] administrative charge before mging suit in federal court . .. .Id. at 300-01 (citing 29
U.S.C. 8 626(d)(1) an&/ance v. Whirlpool Corp.707 F.2d 483, 486-89 (4th Cir. 1983)).
Arguably, by analogy,Jones suggests that the notice requirement might be regarded as
jurisdictional. And, district cots within the Fourth Circuit hee treated the notice requirement
as jurisdictional. See Gaines v. McDonald52 F. Supp. 3d. 464, 468-70 (M.D.N.C. 2015);
Byers v. Napolitanol0-CV-60, 2010 WL 3386019, at *1 (@.N.C. Aug. 25, 2010).

However, some courts do not regard a plfistfailure to provide the thirty days’ notice
to the EEOC as a jurisdictional defe@ee, e.g.Forester 500 F.3d at 92830ohac v. West85

F.3d 306, 311 (7th Cir. 1996)avery v. Marsh 918 F.2d 1022, 1027 (1st Cir. 1990)n
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Forester 500 F.3d at 928, the Ninth Circuit saftiVe conclude that the 30—day waiting period
in 29 U.S.C. 8§ 633a(d) is not juristional in the sense that a distrcourt lacks any authority to
grant relief when a complaint is filed prematurelyMoreover, it regarded the failure to comply
with the ADEA’s notice requirement as akin to a statute of limitations def&eid. 500 F.3d
at 925;see alsdChennareddy v. Dodar®98 F. Supp. 2d 1, 12 (D.D.C. 2008if'd in part sub
nom. Davis v. DodaroNo. 10-5044, 2010 WL 3199827 (D.C. Cir. Aug. 10, 20tbAchagzai

v. Broadcasting Bd. of Governors70 F. Supp. 3d 164, 174 (D.D.E016) (“The D.C. Circuit
has also repeatedly recognized that the exhaudéfanse is similar to a statute of limitations.”)
(Internal quotation omitted).

According to the Ninth Circuit, various kind$ equitable relief, inluding tolling, would
be available if the defect were considered non-jurisdictioRafester 500 F.3d at 92%ee also
Bohag 85 F.3d at 311 (“Since these administrative tlmats are akin to statutes of limitation,
Bohac should have been permitted to introduddezxe demonstrating his entitlement to the
equitable remedies of tolling, estoppel, or vealy. However, plaintiff does not request any
equitable remedies excusing her failure to cymyath the thirty day notice requiremenSee
ECF 18. Thus, as the D.C. Circuit said Rann 346 F.3d at 195, “nothing turns on the
characterization . . . .”

In light of Jones | will assumearguendg that an aggrieved peng's failure to comply
either with the ADEA’s administrative exhdis procedures or theotice requirement under
the bypass constitutes a jurisdictional defect. Therefore, | will address defendant’s Motion under
Rule 12(b)(1). In the alternative, | will assuithese defects are not jurisdictional and consider

them under Rule 12(b)(6).
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C. Negotiated Grievance Procedure

As an alternative to the statutory aues pertaining to Title VIl and the ADEA,a
federal employee who is a member of aoanicovered under the Federal Service Labor-
Management Relations Act (‘FSLMRA,5 U.S.C. § 710%t seq. may pursue a negotiated
grievance procedure under an applicabtdlective bargaiing agreement. See5 U.S.C.

§ 2302(b)(1); 5 U.S.C. § 7121(d¥ilder v. Dep't of Veterans Affairs  F. Supp. 3d ___, 2016
WL 1322455 at *3-4 (S.D.N.Y. March 31, 2016Among other things, the FSLMRA “requires
any collective-bargaining agreement betweefederal agency and a union to provide for a
grievance procedure and bindirgbitration for the resolutiof disputes arising under the
agreement.”Cornelius v. Nutt472 U.S. 648, 652 (1985) (¢it 5 U.S.C. 88 7121(a) & (b)).

With the exception of the adminiative bypass option under the ADE#e€29 U.S.C. §
633a), discussed earlier, a federal employee who avails himself of the negotiated grievance
process must exhaust it before going to co@eeTrent v. Bolger837 F.2d 657, 659 (4th Cir.
1988) (citingClayton v. Int'l Union, United Auto., Aespace, & Agric. Implement Workers of
Am, 451 U.S. 679, 689 (1981pee also Williams v. Int'l Longshoremen's Ass'n, Local Nqg. 333
No. RDB-06-1943, 2007 WL 4268960 (D. Md. Nov. 2007). Exhaustion of the negotiated
grievance process may includeetheferral of the grievance ftarbitration and review of the

arbitration decision. 5 U.S.C. § 7121. Whereeamployee proceeds by waf arbitration, she

14 As noted, the ADEA'’s bypass procedisealso created by statutéSee29 U.S.C.
8§ 633a. However, cases pertaining to thgotiated grievance process often refer to the
administrative process as the “statutory” proceSee29 C.F.R. § 1614.105(a).

> The FSLMRA is contained in Title VII ofhe Civil Service Reform Act of 1978
(“CSRA”), Pub. L. No. 95-454, 92 Stat. 1111 (codifias amended in scattered sections of 5
U.S.C.). The CSRA “comprehensively overhalulke civil service system” and “created a new
framework for evaluating adverse personaelions against [federal employees]Llindahl v.
Office of Personnel Mgm#70 U.S. 768, 773-74 (1985).
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“may appeal such action to the same extentiaritle same manner as if the agency had taken
the disciplinary action absent arbitrationd. at § 7121(b)(2)(B).

The final agency decision, or decision of Hrbitrator, is appealable to the EEOC or the
MSPB!® “The MSPB is an independent, quasi-judicigency of the Executive branch which
adjudicates employment disputedWilliams v. United States Merit Sys. Protection,Bé&. F.3d
46, 48 n.7 (4th Cir. 1994%ee McAdams v. Ren®4 F.3d 1137, 1141 (8th Cir. 1995).

The FSLMRA states, in parin 5 U.S.C. § 7121(d):

Selection of the negotiated procedurenim manner prejudices the right of an

aggrieved employee to request the M8ystems Protection Board to review the

final decision pursuant to section 7702 of this title in the case of any personnel

action that could have been appealed éoBbard, or, where applicable, to request

the Equal Employment Opportunity Congsion to review a fial decision in any

other matter involving a complaint of dignination of the type prohibited by any

law administered by the Equal Bioyment Opportunity Commission.

In making its determination on an appeanfr a negotiated grievance, the MSPB may
only consider the allegations raised timee negotiated grievance procedur8ee5 C.F.R. 8
1201.155(c)see alsalones v. Merit Systems Protection ,Bs89 Fed. App’x 972, 976 (Fed. Cir.
2014) (affirming the MSPB’s dismissal of a claohretaliation because appellant did not raise
that claim prior to appealing to the MSPBidathe “governing collective bargaining agreement
allowed for claims of discriminatioto be raised in the course afgrievance proceeding”). In
particular, 5 C.F.R§ 1201.155(c) states:

(c) Scope of Board review. If the gatiated grievance procedure permits

allegations of discrimination, the Boandill review only those claims of
discrimination that were raised in theegotiated grievance procedure. If the

% Whether it is appropriate to appeal the ffidecision of the agency to the MSPB or the
EEOC depends on whether the claim of discrimamais considered to be “mixed” or “pure.”
SeeFernandez v. Chertofd71 F.3d 45, 54 (2d Cir. 2006). #n“pure” discrimination case, an
employee who proceeds by waytbé negotiated grievance proceglumust appeal the agency’s
decision directly to the EEOC before filing suitd. In a “mixed” case, the employee must
appeal the agency’s deasito the MSPB firstid.
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negotiated grievance procedudtoes not permit allegations of discrimination to be
raised, the appellant may raiselkclaims before the Board.

A party who has appealed to the MSPB map @ppeal the decision of the MSPB to the
EEOC. 5 U.S.C. § 7702(b)(13epe alscECF 16-9 at 8-9. If the EEOC denies the appeal, the
party may file a civil lawsuit “[w]ithin 30 daysf receipt of notice thahe Commission concurs
with the decision of the MSPB 29 C.F.R. § 1614.310(d).

The statutory process was outlined earlier. Notably, an employee may elect either to
pursue the negotiated grievance process @istatutory procesut cannot pursue botBee5
U.S.C. § 7121(d). And, the election is irrevocabfernandez vChertoff, 471 F.3d 45, 52 (2d
Cir. 2006). The FSLMRA provide 5 U.S.C. § 7121(d):

An aggrieved employee affected by alpibited personnel practice under section
2302(b)(1) of this tle which also falls under theoverage of the negotiated
grievance procedure may raise the mmatieder a statutory procedure or the
negotiated procedure, buiot both. An employee shall be deemed to have
exercised his option under this subgmttto raise the matter under either a
statutory procedure or the negotiatedgadure at such time as the employee
timely initiates an action undéhe applicable statutogyrocedure or timely files a
grievance in writing, in accordance with thevisions of the parties' negotiated
procedure, whichever event occurs first.

The federal sector EEO regulations app&aP9 C.F.R. part 1614. Consistent with 5
U.S.C. § 7121(d), 29 C.F.R. 8§ 1614.301(a) addeets= relationship of the EEO process and a
negotiated grievance procedure, stating:

When a person is employed by an agency subject to 5 U.S.C. 7121(d) and is

covered by a collective bargaining agreement that permits allegations of

discrimination to be raised in a negt#i@ grievance procedure, a person wishing

to file a complaint or a grievae on a matter of alleged employment

discrimination must elect to raiseethmatter under either part 1614 or the

negotiated grievance predure, but not both.

An election to proceed under the EEO proc¢esmdicated only by the filing of a written

complaint.” 29 C.F.R. § 1614.301(a). The elamtis not triggered by the “pre-complaint
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process,” such as the ilait EEO counseling staged.; see also id8 1614.105 (detailing the pre-
complaint process). Similarly, “[a]n election pooceed under a negdea grievance procedure
is indicated by the filing of a timely written grievancdd. § 1614.301(a).

In sum, an employee covered by a collexthargaining agreement with an applicable
grievance process may elect onavad options to exhaust admstiative remedies, but not both:
(1) she may file a grievance puasti to her union's negotiated gr@mce process; or (2) she may
utilize the statutory process. Notably, the esypk may elect either thstatutory route or the
grievance process, but the employee maypwsue both remedies. 5 U.S.C. § 7121¢&ke
Howard v. Pritzker 775 F.3d 430, 405 (D.C. Cir. 201%Wtaddox v. Runygnl39 F.3d 1017,
1021 (5th Cir. 1998). And, as notdte election “is irrevocable.Vinieratos v. United States
Dep’t of the Air Force 939 F.2d 762768 (9th Cir. 1991). In addition, in an ADEA case, a
federal employee may opt to utilize the byppsscedure at any time, provided she complies
with the requirements of 29 U.S.C. § 633a.

IV.  Standards of Review
A. Rule 12(b)(1)

Defendant contends that this Court lacksbject matter jurisdiction because plaintiff
failed to exhaust her administrative remediesodser Title VIl and ADEA claims, and because
plaintiff failed to comply vith the ADEA’s administrative bypagsocedures. ECF 16-1 at 8.
This challenge is predicatexh Fed. R. Civ. P. 12(b)(1).

Under Rule 12(b)(1), the plaintiff beatise burden of proving, by a preponderance of
evidence, the existence sfibject matter jurisdictionSee Demetres v. East West Const.,, Inc.
776 F.3d 271, 272 (4th Cir. 201%ee also Evans v. B.F. Perkins Cb66 F.3d 642, 647 (4th

Cir. 1999). A challenge to subject matter gdiiction under Rule 12(b)(1) may proceed “in one
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of two ways”: either a facial ellenge, asserting that the allegations pleaded in the complaint are
insufficient to establish subjeahatter jurisdiction, or a factual albenge, assartg “that the
jurisdictional allegations of the complaint [are] not trueKérns v. United State$85 F.3d 187,

192 (4th Cir. 2009) (citation omitli¢ (alteration in original)see also Buchanan v. Consol.
Stores Corp.125 F. Supp. 2d 730, 736 (D. Md. 2001).

In a facial challenge, “thfacts alleged in the complaint are taken as true, and the motion
must be denied if the complaialleges sufficient facts towvoke subject matter jurisdiction.”
Kerns 585 F.3d at 1923ccord Clear Channel Outdoor, In@2 F. Supp. 3d at 524. In a factual
challenge, on the other harithe district court is etitled to decide disputesues ofact with
respect to subject matter jurisdictiorKérng 585 F.3d at 192. In that circumstance, the court
“may regard the pleadings as mere evidenctherissue and may consider evidence outside the
pleadings without converting the proceeglto one for summary judgmentVelasco v. Gov't of
Indonesia 370 F.3d 392, 398 (4th Cir. 2004ge alsoRichmond, Fredericksburg & Potomac
R.R. Co. v. United State®45 F.2d 765, 768 (4th Cir. 1991).

Defendant brings a factual challenge, amnguthat Wongus has failed to exhaust her
administrative remedies as to her Title VIldaADEA claims. ECF 16-1 at 10-12. And, the
parties have submitted exhibits that alewant to the issue of jurisdiction.

Specifically, defendant contentizat plaintiff cannot pursutie claims of discrimination
alleged in her EEO Complaint of May 23012 (ECF 16-2 at 2) because she voluntarily
dismissed that complaint on January 29, 2014, whesas before the EEOC. ECF 16-1 at 10-
11. Furthermore, defendant argtieat plaintiff cannot bring the &ims arising out of her three-
day suspension because she did not assert abdirase or age discrimitian in connection with

her underlying grievanceld. at 11-12. Moreover, defendant maintains that plaintiff cannot
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assert an ADEA claim in this case becausefalted to give the EEOC 30 days’ notice before
filing suit, as required by the ADEAd. at 13.
B. Rule 12(b)(6)

A defendant may test the legal sufficiencyaofomplaint by way of a motion to dismiss
under Rule 12(b)(6).Goines v. Valley Cmty, Servs, B822 F.3d 159, 165-66 (4th Cir. 2016);
McBurney v. Cuccinelli616 F.3d 393, 408 (4th Cir. 201@¥f'd sub nomMcBurney v. Young
_Us.__ ,133S.Ct 1709 (201Bywards v. City of Goldsboyd78 F.3d 231, 243 (4th
Cir. 1999). A Rule 12(b)(6) motion constitutes asextion by a defendant that, even if the facts
alleged by a plaintiff arerue, the complaint fails as a maitteé law “to staé a claim upon which
relief can be granted.” Whether a complaint states a claim for relief is assessed by reference to
the pleading requirements of Fed.@v. P. 8(a)(2). It providethat a complaint must contain a
“short and plain statement of the claim showingttthe pleader is entitled to relief.” The
purpose of the rule is to provide the defendants with “fair noticethef claims and the
“grounds” for entitlement to reliefBell Atl., Corp. v. Twomb)y650 U.S. 544, 555-56 (2007).

To survive a motion under Fed. R. Civ. P.(l)26), a complaint must contain facts
sufficient to “state a claim to reli¢at is plausible on its face.Twombly 550 U.Sat 570;see
Ashcroft v. Igbal 556 U.S. 662, 684 (2009) (“Our decisionTiwomblyexpounded the pleading
standard for ‘all civil actions’ . . . .” (citation omittedgee also Simmons v. United Mortg. &
Loan Inv., LLC 634 F.3d 754, 768 (4th Cir. 2011). But, a plaintiff need not include “detailed
factual allegations” in order to satisfy Rule 8(a)(2)wombly 550 U.S. at 555. Moreover,
federal pleading rules “do nobgntenance dismissal of a comptafor imperfect statement of
the legal theory supporting the claim assertethhnson v. City of Shelby U.S. 135 S.

Ct. 346, 346 (2014) (per curiam).
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Nevertheless, the rule demands more than bald accusations or mere speculation.
Twombly 550 U.S. at 555ee Painter's Mill Grille, LLC v. Browrv16 F.3d 342, 350 (4th Cir.
2013). If a complaint provides moore than “labels and conclosis” or “a formulaic recitation
of the elements of a cause aftion,” it is insufficient. Twombly 550 U.S. at 555. Rather, to
satisfy the minimal requirements of Rule 8(3)(the complaint musset forth “enough factual
matter (taken as true) to sugdestcognizable cause of action, “evén . . [the] actual proof of
those facts is improbable and . . .aeery is very remote and unlikely. Twombly 550 U.S. at
556 (internal quotations omitted).

In reviewing a Rule 12(b)(6) motion, a couinust accept as true all of the factual
allegations contained in the complaint™ and mtidtaw all reasonable inferences [from those
facts] in favor of the plaintiff.” E.l. du Pont de Nemou# Co. v. Kolon Indus., In¢.637 F.3d
435, 440 (4th Cir. 2011) (citations omittedge Houck v. Substitute Tr. Servs., If@1 F.3d
473, 484 (4th Cir. 2015Kendall v. Balcerzak650 F.3d 515, 522 (4th Cir. 201tgrt. denied
___Us.  ,132S. Ct. 402 (201W0nroe v. City of Charlottesvillées79 F.3d 380, 385-86
(4th Cir. 2009)cert. denied559 U.S. 992 (2010). But, a coistnot required to accept legal
conclusions drawn from the fact§ee Papasan v. Allaid78 U.S. 265, 286 (1986). “A court
decides whether [the pleading] standard id tne separating the legal conclusions from the
factual allegations, assuming thmith of only the factual altgtions, and then determining
whether those allegations allow the court to reasgnialiér” that the plairiff is entitled to the
legal remedy soughtA Society Without a Name v. Virgin@b5 F.3d 342, 346 (4th.Cir. 2011),

cert. denied U.S. , 132 S. Ct. 1960 (2012).

In general, courts do not “resel contests surrounding the facts, the merits of a claim, or

the applicability of defenses” through a Rule 12(b)(6) moti&adwards v. City of Goldsboyo
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178 F.3d 231, 243 (4th Cir. 1999). The purpose efrille is to ensure that defendants are
“given adequate notice of the natwfea claim” made against thenftwombly 550 U.S. at 555—
56 (2007). But, “in the relatile rare circumstances wheracts sufficient to rule on an
affirmative defense are alleged in the complaihe defense may be reached by a motion to
dismiss filed under Rule 12(b)(6) Goodman v. Praxair, Inc494 F.3d 458, 464 (4th Cir. 2007)
(en banc);accord Pressley v. Tupperware Long Term Disability PB38 F.3d 334, 336 (4th
Cir. 2009);see also U.S. ex rel. ObergRenn. Higher Educ. Assistance Agent¥s F.3d 131,
148 (4th Cir. 2014). However, because Ruleb)}®) “is intended [only] to test the legal
adequacy of the complaint,Richmond, Fredericksburg & Potomac R.R. Co. v. FotsE.3d
244, 250 (4th Cir. 1993), “[t]his praiple only applies . .if all facts necessarp the affirmative
defense ‘clearly appear[ | on the face of the complainG6éodman 494 F.3d at 464 (quoting
Forst, 4 F.3d at 250) (emphasis adde@ioodman).

Under limited exceptions, a court may coesidocuments beyond the complaint without
converting the motion to dismige one for summary judgmenGoldfarb v. Mayor & City
Council of Baltimore 791 F.3d 500, 508 (4th Cir. 2015). A court may properly consider
documents that are “explicitly incorporated ithe complaint by reference and those attached to
the complaint as exhibits . . . Goines 822 F.3d at 166 (citations omittedee U.S. ex rel.
Oberg 745 F.3d at 136 (quotir@hilips v. Pitt Cty Memorial Hosp572 F.3d 176, 180 (4th Cir.
2009)); Anand v. Ocwen Loan Servicing, LL@54 F.3d 195, 198 (4th Cir. 2014Am.
Chiropractic Ass'n v. Trigon Healthcare, In8@67 F.3d 212, 234 (4th Cir. 2004kgrt. denied
543 U.S. 979 (2004phillips v. LCI Int'l Inc, 190 F.3d 609, 618 (4th Cir. 1999).

Of relevance here, a court may also “consider a document submitted by the movant that

was not attached to or expressly incorporated in a complaint, so long as the document was
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integral to the complaint and there is nspiite about the document's authenticitdines 822
F.3d at 166 (citations omitted). To be “integral,” a document must be one “that by its ‘very
existence, and not the mere infation it contains, gives rise to the legal rights asserted.”
Chesapeake Bay Found., Inc. v. Severstal Sparrows Point, 194CF. Supp. 2d 602, 611 (D.
Md. 2011) (citation omittedlemphasis in original).

However, “before treating the contents ofatached or incorporated document as true,
the district court should considére nature of the document and why the plaintiff attached it.”
Goines 822 F.3d at 167 (citindy. Ind. Gun & Outdoor Shows, Inc. v. City of S. Bet&8 F.3d
449, 455 (7th Cir. 1998)). “When the plaintittaches or incorporates a document upon which
his claim is based, or when the complaint othee shows that the ghtiff has adopted the
contents of the document, crediting the docunoset conflicting allegations in the complaint is
proper.” Goines 822 F.3d at 167. Conversely, “where thaimiff attaches or incorporates a
document for purposes other thae truthfulness of the document, it is inappropriate to treat the
contents of that document as truéd:

In my view, the documents thate part of the administraéwecord of the case, included
as exhibits to defendant’s Motion (ECF 1@2ough ECF 16-11), and the EEOC hearing request
form, included by plaintiff as an exhibit to h®pposition (ECF 18-2), are integral to the
Complaint and authentic. They antéegral to the suit becausedngus implicitly relies on them
to justify her suit. New Beckley Min. Corp. v. Intnion, United Mine Workers of A8 F.3d
1161,1164 (4th Cir. 1994). And, Wongus does ndaipdite their authenticity in any of her
filings. SeeECF 18; ECF 22. Consequently, | may consider these documents in resolving
defendant’s 12(b)(6) motionSee, e.g.Scott v. Md. Dep't of lih. Safety & Corr. ServsNo.

CCB-14-3695, 2015 WL 5836917, at *3 (D. Md. Oct. 2, 20®urt may consider a charge of
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discrimination attached to a motion to dismiss whiie charge is integral to the complaint and
where its authenticity is undisputed¥hodes v. Montgomery Cnty. Dept. of Corr. & Rehab.
2013 W L 791208, at * 6 (D. Md. Mar. 1, 2013) (saniggtof v. Suburban Hosp., In@012 WL
2564781, at *3 n. 6 (D. Md. June 29, 2012) (sardéjte v. Mortgage Dynamics, In&28 F.
Supp. 2d 576, 579 (D. Md. 2007) (a court may consadelnarge of discrimination attached to a
motion to dismiss where charge was incorporatetefgrence, integral to the complaint, and no
party objected).
V. Discussion

Ms. Wongus appears to bring her claims on the basis of two independent employment
matters. One relates to plaintiff's EEO Complaint, filed with the Department, and the other
concerns plaintiff's suspension and subsequeatvgnce proceeding. | consider each, in turn.

A. Hostile Work Environment, Failure to Hire, and Failure to Promote

As noted, in May 2012 Ms. Wongus filed formal Complaint of Employment
Discrimination with the Department. ECF 16-2.eSfaimed that she was subjected to a hostile
work environment, including threats,rhasment, retaliation, and intimidatioBee idat 2. But,
Wongus did not assert discrimination on the basimoé or age. ECF 16-2 at 2. Nevertheless,
the Office indicated in its “Pagi Acceptance” of the EEO Compiathat plaintiff complained
that her discrimination was baken race. ECF 16-2 at 4:6.But, the Office never mentioned
discrimination on the basis of agkl.

The Department’s Office of Resolution Managmnt also considered claims that the

Department failed to promote Wongus to a higbgeaded position and that the Department

" The Office apparently was aware of claimade by Wongus that are not found in the
EEO Complaint (ECF 16-2 at 2) or iretexhibits available to the Court.
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refused to compensate her for that workl. at 4. The Department dismissed these claims,
however, as untimelyld.

Defendant argues that dismissal is appropriate under Rule D2fel{fduse Ms. Wongus
failed to exhaust her administrative remedsd®en, on January 29, 2014, while the matter was
before the EEOC, and through counsel, she vatiptdismissed the EE@omplaint, “in its
entirety, with prejudice.” ECF 16-1 at 10-kkeECF 16-3 at 2. Defendant asserts, ECF 16-1 at
11:

[P]laintiff may not proceed on anglaims based upon her [May 23, 2012]

complaint of discrimination. This includdgr claim that she was subjected to a

hostile work environment based upon her rasewell as her failure to hire claim

and failure to promote claim asserted in the Second Amended Complaint, as these

were allegations made in her [May] 2012 complaint.

In her Opposition, Wongus argues that sherditknow that her attorney had agreed to
dismiss her claim with prejudiceECF 18 at 6. She maintaittsat she “had no knowledge of
what action the lawyer was taken [sic]” and tbla¢ would have disagreed with dismissal of the
complaint. Id. Wongus also argues that her ADEA&Iol should not be barred because the
ADEA does not require a Notice Bight to Sue from the EEOQd. at 6-7.

In Reply, defendant notes thhis is the first time that plaintiff has claimed that she did
not know about the dismissal. ECF 19 at 4. Thpddbenent also argues that, even so, a party is
generally bound by the actions of her attorn&y.. As to Wongus’s argument that she does not
need a notice of right to sue under the ADElefendant asserts that the ADEA claim is
nevertheless barred because pifiidid not provide the requiredotice to the EEOC before she
filed her suit. Id. at 2;see29 U.S.C. § 633a(d).

As noted, on January 29, 2014, while the EE@n@laint was before the EEOC, plaintiff

dismissed the EEO Complaint, “in its entirety, with prejudic€€eECF 16-3 at 2. Although
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plaintiff could have filed a civibuit after receiving the final desion of the agency and before
pursuing her claim with the EEOC, she optedilt® an appeal to the EEOC. 29 C.F.R. §
1614.407(a) (“A complainant who has filed an indival complaint . . . is authorized under Title
VII, the ADEA and the Rehabilitation Act to fila civil action in an ppropriate United States
District Court . . . [w]ithin 90 days of receipf the [agency’s] final action on an individual or
class complainif no appeal has been fileQ) (emphasis added)Because plaintiff dismissed her
appeal to the EEOC, she never received d fdainistrative determination from the EEOC,
which is required as a part of the exhaustion requirentee¢29 C.F.R. 8§ 1614.407(c3ee also
Young 828 F.2d at 237;aber, 438 F.3d at 418’

To be sure, Wongus now claims she was unawBher attorney’s dismissal, and did not
agree to it. But, “[c]lients mabe held accountable for theittorney's acts and omissions.”
Pioneer Inv. Services Co. v. Brunswick Assocs. Ltd. B’$idip U.S. 380, 381 (1993). “In our
system of justice, clients etbound by their counsel's knowledaged actions. Our courts could
not process cases otherwisdeal v. Xerox Corp 991 F. Supp. 494, 500 (E.D. Va. 1998). This
is because a party voluntarily chooses her “attpras [her] represeni@e in the action, and
[she] cannot now avoid the conseqees of the acts or omissionsthfs freely seleted agent.”
Link v. Wabash R.R. Ca370 U.S. 626, 633-34 (1962). As the Supreme Court hasicaid,
“Any other notion would be wholly inconsistenitiv our system of regisentative litigation, in
which each party is deemed boundthg acts of his lawyer-ageand is considered to have
‘notice of all facts, notice of whicban be charged upon the attorney.”

Even if plaintiff pursued the administragivbypass option, defendaig correct that

plaintiff did not comply with the 30-day no@crequirement that is part of the ADEA’s

18 The right of an aggrieved employee to fiit if the EEOC does not rule within 180
days is not implicated here.
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administrative bypass optionSee 29 U.S.C. § 633a(d). In her Opposition, plaintiff does not
refute the contention that she failedprovide the requisite notic&seeECF 18. Defendant also
alerted plaintiff in the Reply that “plaintiff deenot provide any evidence that she provided the
required notice to the EEOC, and if so, on whaedaECF 19 at 2. Yeteven in plaintiff's
proposed Surreply, she did not respemthis contention. ECF 22 at 3'4.

In light of plaintiff's dismissal of her EEOC proceeding with respect to her 2012 EEO
Complaint, as well as her undisputed failtioesatisfy the ADEA’s notice requirement, | am
satisfied that dismissal as tbe Title VIl and ADEA claimss warranted, either under Rule
12(b)(1) or Rule 12(b)(65°

B. Three-Day Suspension
1. Scope of Litigation
Ms. Wongus also brought suit challenging tthecision of the Department on February

21, 2014, to suspend her for three dageeECF 13; ECF 16-5 at 3-£CF 16-7. As noted,

¥In her Surreply, plaintiff refers tm document requesting “a hearing with the
Administrative Judge pursuant to 29 C.FRR614.108(g) . . . .” ECF 22 at 3. The document
cited by plaintiff is a “Hearing Request Forror the EEOC, which she filed on May 23, 2012.
SeeECF 18-2 at 2. Although it is not clear that ptdf claims that this form should satisfy the
requirements of 29 U.S.C. § 633a(d)s clear that it would notThe 30-day requirement of 29
U.S.C. 8§ 633a(d) is to allow the EEOC tgromptly notify all persons named therein as
prospective defendants in the aatiand take any appropriate actionassure the elimination of
any unlawful practice.” Rann 346 F.3d at 198 (quoting 29 UCS.8 633a(d)). This hearing
request form clearly does not put either theODEEor the VA on notice oplaintiff's intent to
initiate a lawsuit.

20 plaintiff is still employed by the Department, and she seems to allege that the
harassment is ongoing. ECF 13 T 8 (“The events | am complaining about took place on the
following dates or time period: see attach[ed] tiime and still going ortoday.”). Therefore,
plaintiff presumably could pursue her rigtgs to more recent claims of harassme8eeA.
WRIGHT AND C. MILLER, FED. PRACTICE & PROCEDURE JURISDICTION AND RELATED MATTERS, 8
4406 (4th ed.) (“A judgment mupbssess certain characteristicgjt@lify for claim preclusion:
here, they are identified as réqgug a court of ‘comptnt jurisdiction,” dfinal judgment on the
merits,” and the absence ‘faud or some other factamvalidating the judgment.”).
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Wongus is a federal employee covered by a ctiMe-bargaining agreeent that included the
option of proceeding by way of the negotiated aiee procedure. ECF 16-5 at 3; ECF 16-6 at
7-10.

The parties do not contest that Wongus optecthallenge her suspension using the
negotiated grievance procesSeeECF 16-7. And, with the exception of the bypass procedure
under the ADEA, plaintiff was required to exhatise procedures of the negotiated grievance
process.See5 U.S.C. § 7121(d).

Defendant argues that dismissal under RL2¢b)(1) is appropriate because Wongus
failed to exhaust her administiree remedies in claiming that her three-day suspension was
based on age or race. In thegard, the VA points out thatdgus never alleged discrimination
on the basis of race or age during the negotiated grievance process. ECF 16-1 at 11-12.
Defendant asserti&l. at 12 (internal citationemitted) (emphasis added):

Here, while the grievance states tp&tintiff believed that her supervisor

created a “toxic environment” and thaajpitiff viewed many interactions she had

with her supervisor as “threatening, condescending, and humiliatioghere

does the grievance state that she believed she was suspended based upon her

race or her age, or that she was subgted to a hostile work environment

based upon her race or her age

According to the VA, it was “not until [\hgus] filed a petion with the EEOC OFO
that she first articulated thateslwas claiming race discriminatidout notably stillno mention of
age discrimination.”ld. Thus, defendant claims that although plaintiff may have exhausted the
administrative remedies availablelter for other issues arising aftthe suspension, she did not
do so for the claims of race and age discriminatidnat 11-12.

Plaintiff disputes defendant’s claim thaesthid not assert race and age discrimination in

connection with the negotiated grievanceqadure. ECF 18 at 8. She staiés,“Plaintiff has

complaint [sic] about race and age as a factor in my case, even when no one wants to

-35-



acknowledge or pursue the issuesurther, plaintiff claimsid. at 9: “Plaintiff's complaint falls
under these categories age and diserimination . . . .”

Plaintiff does not cite any xé or documents in support of her arguments. However,
based on the structure of thegogated grievance process and the limitations of the MSPB'’s
scope of review, the relevant document in determining the scope of this litigation is the
Grievance (ECF 16-7) filed by plaiffts Union on her behalf on March 13, 2018ee5 C.F.R.

§ 1201.155(c). Itis integral todlsuit. Although the Grievaneeakes various claims that may
have been cognizable under different causes tafradt does not contain any reference to race
or age discriminationSeeECF 16-7.

That Wongus alluded to dispagareatment based on raceam attachment to her MSPB
appeal (ECF 16-7 at 7) is notlevant here because, aseathtthe MSPB was only able to
consider the allegations in the Grievance. Furthermore, that she raised claims of racial
discrimination in her EEOC appeaeeECF 16-10 at 2-3) is also of no consequence, as those
claims were also made too late and cannot expand the scope of the gricseete€F 16-11 at
2. Therefore, Wongus did not exisa her administrative remedies with respect to those issues.
Nor are claims asserted in the suit reasonably related to those raised during the administrative
process.See McCray2016 WL 6471731 at *Zydnor 681 F.3d at 595.

Moreover, the alternative rautfor bringing ADEA actions is unavailable to plaintiff.
The alleged discrimination occurred on Februdfy 2014, when Director Smith issued his
“Notice of Decision to Suspend.” ECF 16ab 3-4. Section 633af the ADEA requires a
plaintiff to provide the EEOC witmotice of her intent to sue within 180 days of the alleged

unlawful practice. Plaintiff does not alletjeat she filed the required notice with the EEOC
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prior to initiating this lawsuitgeeECF 18; ECF 22), nor do the pe#it exhibits reflect that she
provided that notice.

Wongus alleges claims of age and race disoation here that she did not articulate
when she pursued her negotiatetegince procedure. And, plaih also failed to notify the
EEOC of her intent to sue fage discrimination, as requirdy the ADEA. Accordingly,
dismissal is appropriate as tee claims pertaining to plaifits three-day suspension, either
under Rule 12(b)(1) or Rule 12(b)(6).

2. Plaintiff's Suit is Untimely

Under 29 C.F.R. § 1614.310(d), a plaintiff mug Suit within 30 days of receipt of a
notice of right to sue. Defendant argues thagn if Ms. Wongus exhausted her administrative
remedies with respect to the claims of rand age discrimination arising out of her three-day
suspension, the claims would nevertheless beetas untimely. ECF 16-1 at 13-14. Although
defendant appears to raise this claim under R@i®)(1), issues regarding the 30-day filing
requirement are evaluated, in the RbuC€ircuit, under Rule 12(b)(6).Fulmore v. City of
Greensborp834 F. Supp. 2d 396 (M.D.N.C. 2011) (citidbgnes 551 F.3d 297 at 300 n.Zipes
v. Trans World Airlines 455 U.S. 385, 393 (1982)). This is because the timely filing
requirement is “like a statute of limitations,. .. subject to waiver, estoppel, and equitable
tolling.” Zipes 455 U.S. at 393.

Defendant asserts that the “EEOC OFO maileddsision to plaintiff and her attorney
on August 13, 2015.”Id.; seeECF 16-11 at 5. But, Wongusddnot file her Complaint until
September 29, 2015. ECF 1. Using the Commigsipresumption that the Decision would
have been received within five days (ECF 16-15)atdefendant claims that the civil suit was

filed at least ten days late. And, even if, asndlff asserts in her suit, it took the EEOC’s notice
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until August 29, 2015, to reach plaintiff (ECF 13 {,ddyfendant contends that the suit was still
untimely. See?9 C.F.R. § 1614.310(d).

In plaintiff's Second Amended Complaint (EAR § 10), she expressly claims that she
received the EEOC’s Decision on August 29, 20A5d, the docket reflestthat Wongus filed
suit on September 29, 2015, which is thirty-one dafger plaintiff claims she received the
Decision. ECF 1. In her Opposition, plaintiff did not respond ferdant’s assertions as to the
filing, other than to say that stled the claim with in [sic] tle time frame.” ECF 18 at 10.
She also does not provide any basis for thHayda filing her suit, nor does she argue for
equitable tolling.See id. Therefore, dismissal igpropriate under Rule 12(b)(6).

VI.  Conclusion

For the reasons stated abovshall GRANT, in part, and DY, in part, the Motion for

Surreply (ECF 22). And, | shall GRANTedHMotion to Dismiss (ECF 16).

An Order follows, consistent with this Memorandum Opinion.

November23,2016 Is]
Date EllenLipton Hollander
UnitedStateDistrict Judge
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