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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

LARRY DEPEW *
and *
FRANCIS SPOKUS, *
Plaintiffs. *
V. * Civil Case No. 15-03080MC
MOBILE DREDGING AND PUMPING
COMPANY *
and *
CARYLON CORPORATION *
Defendars. *

*k kk kK %k

MEMORANDUM OPINION

Plaintiffs, Mr. Larry Depewand Mr. Francis Spokus (collectively, “Plaintiffs™ijed
their complaint in this Court, on October 9, 2015, against Defendants, Mbbdéging and
Pumping Company (“Mobile”) and the Gdon Corporation (“Caylon”) (collectively,
“Defendants”), alleging that they were not properly compensated for houkgdvior violdion
of Fair Labor Standards Act of 1938, as amended, 29 USQ01,et seq.("FLSA"), the
Maryland Wage andHour Law, Maryland Code Annotated, Labor and Employment Artife
3-401,et seq("MWHL”"), and the MarylandWwagePaymentandCollection Act Maryland Code
Annotated, Labor and Employment Artid€ 3501, et seq("MWPCL”"). The parties consented
to proceed before a magistrate judge pursuant to 28 U.S.C. § 636(c) and Local Rule 8F.4. (E
Nos. 8, 10, 11, 1B Now pending before the Cours Defendants’“Motion for Summary

Judgment, or in the alternative Motion to Dismig&CF No.33). In decidingthat motion, the
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Court has also considered Plaintiffs’ Response in Opposition and Defendants’ Replyaand
hearing was held on April 11, 2017(ECF No 36, 37, 38, 4P For the reasons that follow,
Defendantsmotion isGRANTED IN PARTandDENIED IN PART.

l. Background

Mobile is an“environmental services contractdrased in Chester, Pennsylvania that
provides“sewer cleaning, industrial cleaning, sediment and sludge dredging, and dsgvater
services."VETTERDEP. a& 13 (ECF Nos. 33, 362, 377). Mobile is a subsidiary ofarylon, a
privately-held corporation that owns environmental service contracttester Dep. at 17181
From 2008 to 2015Rlaintiffs were at various and overlapping perigasnployees of Mobile
Mr. Depew, who at all times relevant to this litigat lived in Dundalk, Maryland, worked for
Mobile from October 2008 to June 20IZEPEW INTEROG ANS. NO. 2 (ECF No. 3310); DEPEW
DEP. & 25, 95(ECF Nos. 335, 363, 374).> Mr. Spokus alsoa resident obundalk,Maryland,
worked for Mobile from June 2011 to April 201520KUSINTEROG ANS. No. 2 (ECF No. 33
11); SPokus DEP. at 1112, 18-19(ECF Nos. 334, 364, 3%5). At different times during the

course of their employment with MobifePlaintiffs worked as either “laborers” or “operators.”

! The exact relationship between Carylon and Mobile is the focus of Defishdegument to dismiss Carylon from
this caseand will be discussed in greater detail below.

2 Mr. Depew left Mobile for a brief period of time in 20Xfbughly sixty days)put would later return to the
company. His brief absence is not relevant to the merits of this mbBEPEWDEP. at 2628.

% The Court cannot determine precisely which dates Plaintiffs were laboreeparadors, though it appears that Mr.
Depew was a laborer for Mobile from 2008 to 2011, and was later promoted to opédrato he served as from
2012 to 2015DePEWDEFP. at 25,36. Mr. Spokus worked as a laborer for some or all of his time at Sparrows Poin
but was later promoted to operator from 2012 to 26826KUSDEP. at 28.

* Although the distinction between laborer and operator is not essential to the resoluticepending motionthe
Court notes that the deposition testimony offered into the record comi@iimgis descriptions of the roles and
responsibilities of laborers and operators. Generally, it appearséhabtirer would be responsible for assisting the
operator by loading the needed equipment into the truck and then would dré&lphe equipment as directed by the
operator, who held the more managerial positREREWDEP. at 25;SMITH DEP. at 34 (ECF Nos. 33, 365, 37-2).
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From 2012 to 2015, the relevant time period in this case, Plaintiffs were employed as
operators. DEPEW DEP. at 25, 36;SPokus DEP. at 1819, 26 This position generally required
Plaintiffs to be present at thgobsite, speak with the customer about any concerns and
expectationselating to the ongoing work, inspect thehiclesand equipmentand ensure that
the crew had all the necess#npls to complete the jolDEPEWDEP. at 25, 37, 561, 105, 107;
SPokUSDEP. at 62, 65, 67. Plaintiffthemselveswould dso operate the equipmeand vehicles
to complete whatever project they were working DePew Dep. at 25, 37, 561, 105, 107;
Spokus DEr. at 62, 65, 67Plaintiffs’ supervisor at MobileMr. David Smith,testified that
Plaintiffs would “take the truck to the site, help hook up the hoses, engage the blowers to make
the trucks work, fill the water pumps to make the water blasters work. And thémey.would
operate the water blaster themselves, unless they had a qualified second manuok thedtr
the water blasting.SvITH DEP. at 34 In addition to these duties, Plaintiffs obtained, at Mobile’s
request, Commercial Drivers Licenses (“CDLs9) that they could drive large commercial
vehicles on behalf of Mobil&sSPokusDEP. at 33, 36 DEPEWDEP. at 45. Plaintiffs obtained these
licensedeforetheir transfer from Baltimore to Washington D.C., described below.

A central issue in the pending motion famsmary judgment is the change in Plaintiffs’
jobsite location, and whether that change imposdditianal compensablevork obligations
upon Plaintiffsfor which they were not paidVhen Plaintiffs began their employment with
Mobile, in 2008 and 2011 respectivelthey were working at the Bethlehem Steel/RG Steel
(“Bethlehem Steel”facility locatedat Sparrows Point in Baltimore, Maryland. At that time,
Mobile had a longerm contract to provide industrial cleaning services at the Sparrows Point

facilities. VETTERDEP. at 34(ECF Nos. 333, 362, 3%7). However, wherBethlehem Steekent

® There appeao have been few months in 2012, shortly after Mr. Spokus was transferred to BliresPéehen he
worked as a laboreBPOKUSDEP. at 62.



out of business, Mobile entered into a contract to provide industrial cleaningeseatiBlue
PlainsAdvanced Water Treatment FacilityBlue Plains”),located in Washington D.GpPoKuUS
Der. at 36 VETTER DEP. at 34. Despite losingthe contract with Bethleher8tee| Plaintiffs
continued their employment with Mobile and were required to commute from the Baltarea
to the Blue Plains facility

From 2012 to 2015, Plaintiffs commuted from Sparrows Point to Blue Plantsit is
this period of employment witMobile that is the focus of the present motion. HoweJss, t
exacttimeline and detail®f this commute are nantirely clear from the recordVir. Depew
testifiedat his deposition that, upon the closing3ethlehentSteel, he was transferred or “told to
report” to the Blue Plains facilityy February or March of 201epEwDEP. at 100 Mr. Depew
noted that for his first day at the Blue Plains facility, he was instructed bysMithto “get
with” Mr. Spokus at asmall facility nearby Sparrows Point wheMobile kept some of its
vehicles and equipmentPSkUsSDEP. at 76; EPEWDEP. at 103. Once there, they would use “the
company truck” to travelot Blue Plains togetheDEPEWDEP. at 100101. Mr. Depewstatel that
this is how he, Mr. Spokus, and severdlesMobile employeeScommuted to Blue PlainsMr.
Depewfurtheradded that halmost exclusively used company vehicles to commugantbfrom
Sparrows Point and Blue Plains, and only gary rare” occasion would he drive his personal
vehicle to BluePlainsdirectly. DEPEwWDEP. at 108.In fact, Mr. Depew testified that fgenerally

did not have the option of driving his personal vehicle to Blue Plains, rather, he was “told to

® Mr. Depew and Mr. Spokus would generally meet Chad WeeksAaddew Payton for this commute as well.
SPOKUSDEP. at 87.

"It is unclear from the record whether Plaintiffs always met at the sam®®pdtoint facility from 20122015, or
whether they changed “lots” or “facilities” during this time. Simifait appears that Mr. Depew suffered an injury
during this time period th&ept him from work for a prolonged period of time, though it in unclear lgxhotv
long he was away from work. Nevertheless, these factual ambgyaitée not essential to the resolution of this
motion.
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report” to the Sparrows Point facility to get the company truck and equipDeritw DEP. at
108-109.

Mr. Spokus’s deposition testimony, however, offers a slightly different accownt. H
testified that he began Btue Plains in September of 2012, five to six months after Mr. Depew’s
start atthe Washington D.C. facilitySPokusDEP. at 73 Mr. Spokus noted that for the first few
weeks ofthis commute, he used a company truck that was located at a Mobile owned parking lot
near Sparrows PoinBPOKUSDEP. at 7373, 76 However, after a few weeks of this, Mr. Spokus
was required to drive his own personal vehicle from his house directly to th&®Rlasfacility.
Spokus DEP. at 77 Eventually, &er some period of time commutirthis way, Mr. Spokus
complained about the commute to his supervig@sokus DEP. at 7879), prompting thento
provide a different method of commute for their employees making thi& Agpa result, Mr.
Spokis, Mr. Depew, and several oteewould meet in the mornings at a facility located at
Sparrows Point, where they would drive a company vehicle from Sparrows Poioet®IBins.
SPOKUSDEP. at 7778, 82-83.

Regardless of tlee discrepancied®oth Plaintiffscontendthat for a significant period of
time, at leastrom 2013to 2015 they, along wittlthe other Mobile employegewould met in the
mornings at Sparrows Poirgnd travel to Blue Plains using a company vehtblat theyloaded
with Mobile equipmenthat would be used in the cleaning procassBlue PlainsPlaintiffs
would generally drive one dfeveraldifferent vehicleghat were stored at &bile’s facility at

Sparrows Point, including “Guzzler,” a “Hydro,” and a “Stakebody truck.SPokus DeP. &

8 For instance, Mr. Vetter testified that “[Mobile] obtained that [Spasr@oint lot] after the plant closed just as a
base for the employees who used to work at Sparrows Point . . .etoame go to work at [Blue Plains] from
Baltimore, from the SparrowRoint area."VETTERDEP. at 34.

° The Court is unable to glean from the record exactly: what kinds of tracksehicles were stored at Sparrows
Point, how manythere wereof each,and how often Plaintiffs driveach ofthose vehicles from Sparrows Rbto
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111; DePEWDEP. at 127. The work equipment and tools that they would load into the vehicle and
transport each dayould include such things asl, fluids, hoses, piping, shovels, picks, and
squeegeethat were stored at Mobile’s facility at Sparrows PoSmokusDEP. at 135136.The
particular vehicles, equipment, and tookhat Plaintiffs would transport each dayere
communicated to them tliay prior by their supervisor, Mr. SmitheEBEwWDEP. at 251.

Specifically, as it related to which vehicle would be brought down from Sparrows Point
to Blue Plains, Mr. Smith testified as follows at his deposition:

[Counsel] Did you ever request a [utilitiruck equipped with a fuel cell] to be
transported from the Baltimore area to the Blue Plains facility?

[Mr. Smith] Always.

[Counsel] Okay. And why is that?

[Mr. Smith] That's how we fueled up all our equipment.

[Counsel] Okay. Did Mr. Depew ever de the utility truck or the fuel cell?
[Mr. Smith] Yes.

[Counsel] And why would he — why did he do that?

[Mr. Smith] They rotated. One would drive in the morning. And one would drive
in the evening.

* % %

[Counsel] Okay. All right. To your knowledge, did Larry Depew ever drive a
company vehicle from Sparrows Point to the Blue Plains facility without you
knowledge?

[Mr. Smith] No.

Blue Plains. Mr. Depew testified that there were “at least two guzzlers,” adhyahd “two stake body trucks.”
DePew DEP. at 127. Mr. Spokus, however, testified that there were “three utiéityicles, [a] hydro, and [a]
Guzzler.”SPOKUSDEP. at 111. And elsewhere in the deposition testimony, the vehicles dravenSparrows Point
to Blue Plains seem to include: “Guzzler,” “Vactor,” “Hydro,” “Jetter,” “Jit{i and “Stakebody.SPOKUSDEP. at
67, 7273, 103, 106.



[Counsel]Did Mr. Depew ever drive a company vehicle from Sparrows Point to
Blue Plains without yourequest?

[Mr. Smith] No.

[Counsel] . . . And when Mr. Depew drove whatever vehicle he drove that day to

the Blue Plains facility, was it used by the workers, Mobile Dredging wdtkers

Was it used at the Blue Plains facility?

[Mr. Smith] Yes, to do the work.
SMITH DEP. at 41, 45.And, as it related to the tools and equipment that Mr. Smith instructed
Plaintiffs to transporfrom Sparrows Point to Blue Plairesach day, Mr. Depew testified as
follows:

[Counsel] But every day, you would load your fuel cell?

[Mr. Depew] Fuel up, yes. It was required.

[Counsel]Now the equipment, the tools that you loaded up on tiok, twwas that
your property?

[Mr. Depew]No. It was Mobile Dredging’s.

[Counsel]Were you told what equipment to bring each day from Sparrows Point
to Blue Plains?

[Mr. Depew] Usually, at the end of day, prior to.
[Counsel] And who would tell you what to bring?
[Mr. Depew] Dave Smith.

[Counsel] And who would tell you what vehicle to bring from Sparrows Point to
Blue Plains?

[Mr. Depew] Dave Smith.
DePEwDEP. at 251.
In addition to transporting theskings Plaintiffs wereinstructedto bring downfuel in

the morningghat would be used to run the equipment at Blue RI&msKkusDEP. at 155 They



were alsorequired to conduct prrip and postrip safetyinspections of the company vehicles
each dayndrecord the condition. $OkuUsDEP. at 85; EPEWDEP. at 146-148.

Plaintiffs would generally meet at SparrowsirRaat 4:45 am to load the vehicénd
would leave by 5:30 am in order to arrive at Blue Plainghieyr 6:45am required start tim
DepewDEP. at 105-07° And they would spend roughthe same or shorter amount of tiine
the evenings unloading the truck once they returned to Sparrants Berew DEP. at 160.In
all, Plaintiffs would spend between ten and thirty minutes each day at SpaomvsBpecting
their vehicles as well as loading and unloading the necessary equgmieiobls. SPOKUSDEP.
at 114.A oneway trip between Spasws Point and Blue Plains could range anywhere between
one and a half to four hours depending on weather and traffic conditrmsusDEP. at 111.

Plaintiffs were both considered falme hourly employees of Mobile between 2012 and
2015. $3nTH DEP. at 34; SPOKUSDEP. at 126;DePEWDEP. at 109110. During that time frame,
Mr. Spokus earned between $17.82 and $18.82 per hour, and Mr. Depew earned between $19.27
and $22.00 per hougrPokusDEP. at 126;DePEwDEP. at 109110.From 20122013 Mobile, in
accodance with therexisting company policypaid Plaintiffs forty cents permile for the
commuteto and from Sparrows Point and Blue PlaiBsokus DEP. at 127128. However,
Mobile changed this policy and ceased paying Plaintiffs for this commute betavese “too
expensive."SPOKUS DEP. at 127-128. Other than this temporafgrty cents per milgpayment,
Plaintiffs were not compensated for the timspecting Mobile vehicles, loading and unloading
thetools and equipment into the vehglanddriving the vehicledbetween Sparrows Point and
Blue Plains.SpokusDEP. at 146147.Indeed their hourly compensation was limited to the time

spentactually spenat the Blue Plains facilitysPokusDEP. at 146-147.

19 Mr. Spokus testified that theiequired start time at Blue Plains was 7:00 am, but Mr. Depew explairteitiefia
needed to be there by 6:4m for a fifteeAaminutebriefing eachmorning SPOKUSDEP. at 145
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Plaintiffs subsequently filed a complaint in ghCourtseekingcompensation that they
beliewe they were entitled tdor time spentloading and unloading equipmeand toolsinto
Mobile vehicles, driving thase vehicles toand from Spmarrows Point and Blue Plains and
inspecting the vehicledaily. (ECF No. 1).Specifically, in the complaint, Plaintiffs plead six
causes of actionfl) that Mobile violated the FLSA by iiing to pay Plantiffs owertime
wages fortime spent driving beveen Sparrows Point and Blue Plains; (2hat Carylon
violated the FLSA byfailing to pay Plantiffs owertime wages ér time spent driving béween
Sparrows Point and Bue Plains; (3)that Mobile violated MWHL byfailing to pay Plantiffs
overtime wages fortime spent driving beween Sprrows Point and Blue Plains; (4hat
Carylon violated MWAL by failing to pay Plantiffs owertime wages fortime spent driving
between Sprrows Point and Bie Plains; () that Mobile violated MWPCL byfailing to pay
Plantiff wages fortime sgnt driving betveen Sparrows Point and Blue Plains; and (@)at
Carylon violatel MWPCL by faling to pay Plantiff wages fortime spent driving béween
Sparrows Point and Blue Plains. (ECF No. 1).

I. Discussion

Defendants have presented this motion as a consolidation of both a motion for summary
judgment and a motion to dismiss. Howeveryasolvingthe “motion to dismiss,” the parties
briefed, and the Court was required to consider, materials outside thengtgagich as
deposition testimony and affidavit$herefore, Defendant’s “motion to dismiss” will also be

treated as a motion for summary judgment. Begues v. WaMart Stores, In¢.63 F. Supp. 3d

539, 542 (D. Md. 2014)When reviewing a motion to dismisshe court may consider
documents attached to the complaint, as well as documents attached to the motioiss) iflis

they are integral to the complaint anditheuthenticity is not disputedHowever, if the Court



consders matters outside the pleadings the Court must treat the motion as a motion forysumma
judgment”) (internal citations, quotations, and brackets omitted).

Defendantsmotion includes three arguments. First, they contend that they are entitled to
judgment on all counts in the complaint because those counts are, according the Defendants
premised on the erroneous “legal conclusion that [Plaintiffs] are entitled to neatjps for the
time spent driving to and from Sparrows to Blue Plains.” Specifidakyendants argue that
under the Portale-Portal Act, “[clommuting is the quintessential preliminary activity for which
an employeés notowed wages under the FLSA,” and simply because “Plaintiffs availed
themselves of Mobile’s trucks and drove the same to and from Blue Plains . . . does not make the
time spent driving compensable under the FLSA, MWHL or MWPEISecondas an
alternative argument, Defendants contdérat even if the Court finds that Plaintiffs’ commuting
time is compensable, the allegatsoset forth in Counts I-1V of thedinplaint (those alleging
violations of the FLSA and MWL), nonetheless, fail as a matter of law because Plaifdiffs
within the Motor Carrier Act and therefore are exempt from overtime comgp@nsader the
FLSA and MWHL.*? And third, Defendants contend that Carylon was not an employer under the
FLSA, and as a result, Plaintiffs’ causes of action against Carylon for unpges (&pecifically,

Counts Il, IV, andV/I of the Complaint) shoultil.

™ In arguing that they are entitled to judgment on all counts because comrsutiot compensable under the
FLSA, MWHL or MWPCL, Defendantsonly briefed on FLSA caselaw and provisions, presumably because they
believed that the Maryland sti#s were coextensive with thederal standardor all relevant purposedVhen
previously cofronted with this issue, this Court has denied motions for summaryngutgon the grounds that it
was unclear whether the Maryland statutes were sufficiently comparalile ®6LEA. ®e Jones v. Hoffberger
Moving Servs. LLC 92 F. Supp. 3d 405, 411, n.3 (D. Md. 208herethis Court denied the parties’ cross motions
for summary judgment oMWHL or MWPCL claimsbecausehe parties only briefed FLSA caselaw, and the Court
was not convinced that those state claims were “perfectly aligngdtind FLSA,” inlight of the United States
Supreme Court’s decision in Integrity Staffing Sols., Inc. v. B8k S. Ct. 5132014). However, for the reasons
explained in the body of this opinion, the Court need not reach this issue.

12 pefendants explain, with supporting authority, why their KL&halysis also applies to the MWHL counts as
well. SeeVeney v. John W. Clarke, Inc28 F. Supp. 3d 435, 441 (D. Md. 2014) (“Consequently, if the [Motor
Carrier Act] exemption defeats Plaintiffs' claim under the FL8%n it will also defeat their state law claim to
overtime compensation.”).

10



Under Federal Rule of i@l Procedure 56, “the Court shall grant summary judgment if
the movant shows that there is no genuine dispute as to any material fact and the snovant i
entitled to judgment as a mattef law.” Fed. R. Civ. P. 56(a). “The burden is on the moving

party todemonstrate the absence of any genuine dispute of materialJawees v. Hoffberger

Moving Servs. LLC, 92 F. Supp. 3d 405, 409 (D. Md. 20{5kernal citations omitted):In

considering a motion for summary judgment, the judge's function is not hitasekigh the
evidence and determine the truth of the matter but to determine whetheas thggenuine issue

for trial.” Gbenoba v. Montgomery Cty. Dep't of Health & Human Servs., 209 F. Supp. 2d 572,

575 (D. Md. 2002) (internal citations and quotationstted) “A dispute about a material fact is
genuine if the evidence is such that a reasonable jury could return a ¥erdiee nonmoving
party.” Id. “Thus, the judge must ask himself not whether he thinks the evidence unmistakably
favors one side or the other but whether a-faimded jury could return a verdict for the
nonmoving party on the evidence presentdd.” (brackets omitted). “In undertaking this
inquiry, a court must view the facts and the reasonable inferences drawn therefr@mright
most favorable to the party opposing the motion but the opponent must bring forth evidence
upon which a reasonable fact finder could fel. “The mere existence of scintilla of
evidence in support of the nonmoving party's case is not sufficient to precluddeamgm@nting
summary judgment.ld. (emphasis in the original).
A. The FLSA and Portal-to-Portal Act

In 1938, Congress enacted the FLSA in order to “establish a federal minimum wage and
to mandate that employees be compensated for overthmegs 92 F. Supp. 3d at 409Within
a decade, and in response to a flood of litigati@gngress enacted the Portat-Portal Actof

1947, 29 U.S.C. 88 25262.1d. (internal citations omitted The PortaHo—-Portal Act which

11



amended the FLSA, exempts from compensation two typastiefties that haghreviouslybeen

treated as compensable woRoss v. Wolf Fire Prot., Inc., 799 F. Supp. 2d 518, 523 (D. Md.

2011) (citing I1BP, Inc. v. Alvarez 546 U.S. 21, 2826 (2009). First, the act provides that

“employers are not liable for an employee's time spealking, riding, or traveling to and from
the actual place of performance of §encipal activity or activitieswhich such employee is
employed to perforni. Jones 92 F. Supp. 3at 409 (citing 29 U.S.C. § 254(a)(1Xemphasis
added) And secondthe act provides thd&employers are not liable for an employee's time spent
on “activities which are preliminary to or postliminary to spithcipal activity or activities
which occur either prior to the time on any particular workday at which suchogeepl
commences, or subsequent to the time on any particular workdakict he ceases, such
principal activityor activities” 1d. at 409-10(citing 29 U.S.C. § 254(a)(1(emphasis addéd

“To determine ammployer's liability for unpaid wages and overtime, the key inquiry is
whether such @ivities are properly labelegrincipal activitiesunder the Portato—Portal Act”
Id. at 409—-10(internal citationomitted) (emphasis added)hdSupreme Court hadarified the
term “principal activity” as‘embrading] all activities which are amtegral and indispensable

part of the principal activities.ld. (citing Steiner v. Mitchell 350 U.S. 247, 2553 (1956)

(emphasis in the original).
After nearly sixty yeas of lower courts assigning variouseaning and tests to this
phrase*® the Supreme Court, in 201%evisited the meaning afitegral and indispensablend

offered a more precise, albeit more restrictive, vidd. (quotations omitted(emphasis added)

In Integrity Staffing Sols., Inc. v. Busk, 135 S. Ct. 513 (2014),SbpremeCourt determined

that the test for whether an actyis “integral and indispensables “tied to the productive work

3 In so holding, the Supreme Court rejected tests avowed by other daahisling the Fourth Circuit, which
focused on“whether an employerequireda particular activity” or “whether the activity is for tihenefitof the
employer.”Jones 92 F. Supp. 3dt410;Integrity Staffing 135 S.Ct. at 519.
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that the employee iemployed to perforrh.Jones 92 F. Supp. 3dat 410 (citing Integrity
Staffing 135 S.Ct. at 519emphasis in the originallhat is, “[ah activity is only‘integral and
indispensable’to the performance of an employee's principal activitieStifis an intrinsic
element of those activitieend one with which the employee cannot dispense if he is to perform
his principal activities” 1d.**

Plaintiffs contend that Defendants violated the FLSA’s overtime provisigrailing to
compensate therfor the time spentinspecting Mobile vehiclegjriving those vehicles to and
from Sparrows Point and Blue Plains, and loading and unloading the equigmdetttolsfrom
the vehiclesat those locationsiECF No. 1).Accordingly, the question before the Court is
whether thesencompensatedctivities—loading/unloadingand inspecting Mobile vehiclend
driving them to and from Sparrows Point and Blue Pfaingre*“integral and indispensablle
their employment with Mobilén the environmental waste cleanup process.

The question of‘[w]hether an actity is preliminary or postliminary to principal
activities for the purposes of § 254(a)(2) of the PertalPortal Act is a mixed question of law
and fact because the precise nature of the employee's duties is a questiot)y whita
application of the FLSA to those duties is a question of Idankes92 F. Supp. 3dt411(citing

Baker v. Barnard Const. Co., Incl46 F.3d 1214, 1216 (10th Cir.1998)n evaluating

Defendants’ motionfor summary judgment, the Court will first assésghether Plaintiffs’

4 The Supreme Court, imtegrity Staffing noted how this test would have been applied to similar dase$iad
previously been before the Court. &teiner v. Mitchell 350 U.S. 247 (1956]employers were liable for time that
plant employees spent showering and changing clothes after gavikmtoxic materials); see also Mitchell v. King
Packing Ca.350 U.S. 260 (1956) (employers were liable for time that meatpacker esapl@pent sharpening
knives). The Court irintegrity Staffingsaid that in both these casé&iginerand Mitchell, employers cannot
eliminate the disputed activity without impairitigeir employees' ability to work safely and efficien®gelnteqgrity
Staffing 135 S.Ct. at 518. In contrast, however, the Court did note that empéogenst liable for time that poultry
plant workers spendaitingto don and doff protective gedBP, 546 U.S. at 42, or for time that warehouse workers
spend waiting in line to go through a pskift security screenindntegrity Staffing 135 S.Ct. 513. In these cases,
an employer could dispose of the disputed activity without impairing émeployees' ability to perform the work
they wereemployed to perforndones v. Hoffberger Moving Servs. LI @2 F. Supp. 3d 405, 410 (D. Md. 2015).
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allegations of unpaid work time are categorically exempt under the FLSA as a ohd&er’
and if the Court does not so find (thatR&intiffs' alleged unpaid work tinmuldbe considered

a principal activity as a matter of Iavthen ‘the Court willconsider whether there exist genuine
issues of material fact such that judgment as a matter of law would be preiidture.

As to this first assessment, the Court does not find that Plaintiffs’ unpaid temengpt
as matter of law. Defendantsargue, correctly, thatime spent“commuting” is expressly
exempted from th@vertime requirement of thELSA by 8§ 254(a)(1) of the Portab—Portal
Act. Indeed, the Fourth Circuit has held that this exemption apglies where employees are

dependent on employgrovided transportatiorSeeRalph v. Tidewater Constr. Cor361 F.2d

806 (4th Cir.1966]the Fourth Circuit held that a construction compamlgich hademployed a
group of engineers and ironworkers to build bridges and tunnels across the Cre8ayeaks
exempt from liabilityunder the Portalo-Portal Ad for thar employeestravel time even though
those employeéethad to have transportation from the shore to their places of work in th&) Bay
However, while theserinciples seem to categorically exempt time that is purely spent on
commuting to and from work, they do not specifically address the Plaintiffs’ camehat their
“work each morning at Sparrows Point and their travel to Blue Plainsintegral and
indispensald to their job duties because they could not perform their work at Blue Plains
without the tools and work equipment they transport@a®d recent decisions from this Court
provide guidance on this issue.

In Jones v. Hoffberger Moving Servs. LLC, 92 F. Supp. 3d dD5Md. 2015) the

defendanh (“a commercial moving and storage compgnggquired plaintiffs(empbyees who
were primarily responsible for loading and unloading defendant’s fudks travel to

defendant’s jobsites where they were paid howfgesto move furniture, boxes and other

14



materialsld. at 408.To help get plaintiffs to these jobsites, defendant offereghaservice from
one of itswarehouseto the jobsiteld. Plaintiffs were not required to use this service, and could
instead opt for their own transportation to the jobsite, but if they did choose this sdreice, t
were required to arrive at the warehouse at an empgpgaified timeld.

This Court deniedplaintiffs’ claim, that they were entitled to compensation under the
FLSA for the time spent traveling frothe warehouse to the jobsigtating that such time was
exempt under the Porti-Portal Act as“no reasonable jury could find thplaintiffs were
required to meet at the warehouseperform work' 1d. at 413.“Instead; the Court explained,
“plaintiffs were only required to meet at the warehouse, if at all, to take tadeaofdefendants'
van service.”ld. at 41314 (emphasis in the original).At the same time, the Court denied
defendant’s summary judgment motion thoseworkers who, prior to commuting, would load
the defendant’s trucks with moving equipment, stating that, pursuant to-tladesb“continuous
workday rule,” employees performing such work would also be eligible to be paidvdrtime
subsequent to that workd.

In Carrillo v. Borges Constr., LLC, No. GJEB-641, 2016 WL 5716186 (D. Md. Sept.

30, 2016) the plaintiffs were employed as day laborers for the defendantterproofing
construction contractor and subcontractor. Among other thigsitiffs were required tarrive

at defendantsplace of businesses and lodeéfendants' work trucks before proceeding to the
specificjobsite, which could have been in MarylaMditginia, or the District of Columbidd. at

*1. And, at the end otheir work duties at the jobsiteplaintiffs were required to drive
defendants' equipment backdefendants' place of business and return the equipment to a secure

location.|d.
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In that case, lis Court foundthat the tine spent on these activities was “integral and
indispensable to their principal actiias laborers and construction worKeasd thus “should
have been compensated accordirigld. at *4. The Court explained that thdamtiffs “were
employed bydefendants as day laborers and construction workers, work that could not been
completed without access to the appropriate tools. Thus, the employers could nospasedli
of the disputed activity, here the loading and unloading of equipment and tedlsput
impairing their employee's ability to perform the wdhey were employed to perforrth.id.
(citing Jones 92 F. Supp. 3d at 410). Indeed, the CaartCarrillo went onto support this
holding noting that several other federal district courts, following the Supreyud’€decision

in Integrity Staffing “have held that similar preliminarygeipment loading is considered

‘integral and indispensableo an employees' work activitiésld. at *1 (citing Gaytan v. G&G

Landscaping Constr. Incl45 F. Supp. 3d 320. 325 (D.N.J. 2015)

Here, the Court cannot say that the unpaid time is, as a matter of law, icalggor

exempt from compensation under the PewtaPortal Act. First, agones andCarillo clearly

show, time spent loading and unloading equipment and tools into empé&dyeles (in this case,
ten to thirty minutes per day), cape under certain circumstancésjtegral and indispensable”
to an employee’s work activitiesnd, together with subsequent travel time, can therefore be
compensable.There is no dispute that this equipment was then used at Blue Plains to perform
the cleaning work.

Similarly the Court cannot say that Plaintiffs actions iospecting Mobile veltles and
driving them to and fromthe jobsite were notintegral and indispensableto their work
responsibilities for Mobile, and thus exempt under the RtotRlortal Act.Mr. Depew and Mr.

Spokus were, arguably, not using Mobiehiclesmerely as a nmans of getting tdhe jobsite.
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Rather thosevehicleswere loaded withMobile equipment (hoses, piping, fuel, oil, etcas
instructed by their supervisahat wouldhavebe usedo complete the workt the Blue Plains
facility. Additionally, some of the vehicles themselves appear to hadespecial functionality
and, thereforemay havebeenusedas “tools” at the Blue Plains facility to complete certain

projects Further, the inspection of thegehiclesensured their safaend effectiveopemtion and

upkeepnot just as commuting vehicles but as vehicles involved in the performance of the Blue

Plains activities Thus, similarto what this Court said in Carrillo, it is possible that the

employers could not have disposed of the dispaiity,” heredriving and inspecting the
vehicles, Without impairing their employee's ability to perform the wtirgky were employed to
perform.” Accordingly, the Court cannot categorically exempt this time as a matsew of

As for the second assessnt—the question of faetthe Courtnotesthat thereare
several genuine disputes of material fact as to whether and to whatthgtéfbile equipment
and vehicles were, in fact, “integral and indispensatidethe Plaintiffs’ jobs at Blue Plains. In
support of their contention thasuchactivitieswere “integral and indispensahlePlaintiffs rely,
in part, ontheir depositiontestimony in whichthey stated that, in accordance with their
supervisor’'s instructionghey were “required” to load the equipmend fuel intoa specified
Mobile vehicle at Sparrows Point every day, drive the vehicle and equipment to &g Bhd
then inspect the vehicle later in the d®gPEw DEP. at 251;Spokus Dep. & 135-136° And
there is testimony from Plaintiffs and Mr. Smith indicating that some or all of thestthagthe
brought to Blue Plains (the vehicles, tools, equipment, fuel, etr¢ meeded to do the job.

SMITH DEP. at 41, 45; BPEWDEP. at 251.

!> Although Plaintiffs do not expressly make this argumeéme, fact they were required to get their “CDLSs” is
suppative of their claim that bringing down these vehicles, equipment andwasl required, and perhaps
envisioned, by Mobiléo perform the work at Blue Plains
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Defendants disagree. Thegntend that Plaintiffsprincipal duties did not begin until
Plaintiffs arrived at the Blue Plains facilities in the mornings. Defendaoite out thatthere
were already other vehicles and tools stored at the Blue Plains faiys Dep. at 6370),
andthe vehiclesat Sparrows Hot weremade availabléor Plaintiffs’ benefit evidenced by the
fact that thatarrangementlid not occur until Mr. Spokus complained to his employer about the
wearandtear on his personal vehicl&okus DEP. at 7879; VETTER DEP. at 34. Further,
Defendants argue tharinging down the fuel each day required minimal work asfukeé cell
thatcarriedthe fuel wasattached to one of the vehicles that Plaintiffs drove each mormmtH S
DeP. at 41 At the hearing on this motion, Defemdgalsoargued that tools were only brought
from Sparrows Point on an occasional basis, and only to replace tools that weresetlasie
at Blue Plains

Clearly, these are competing factual claims fhr@sent a genuine dispute of material
fact, as theygo to the heartfovhetherand to what extent the uncompensdtete wasspent on
activities that weréintegral and indispensabldb Plaintiffs’ work for Mobile. Thereforgthe
Court will reject this gument for summary judgmenh the overtime claimbecausat is not
for the Court to weigh those factual claims at this tiidenoba 209 F. Supp. 2dt 575 (In
considering a motion for summary judgment, the judge's function is not himself th theig
evidence and determine the truth of the matter but to determine whetheas thgyenuine issue
for trial”) (internal citations and quotations omitted¥ discussed immediately belphowever,
this does not completely resolve the FLSA and MWHL overigaee.

A. Motor Carrier Exemption

As an alternative argument for summary judgmamthe FLSA (and MWHL) overtime

claims, Defendantarguethat Plaintiffs are not entitled to overtime compensation because they
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meet therequirements of th&lotor Carrier Act exemptionto the FLSA(and the MWHL) In
determining whether this exemption applies, the Court is mindful’ éxamptions to the FLSA
are to be narrowly construed against the employers seeking to assert themraagubtioaition
limited to those establishments plainly and unmistakably within their terms and stiltit.. B.

Frank Joy, LLC No. CV TDG15-1120, 2016 WL 4194189, at *2 (D. Md. Aug. 9, 20ibé¢rnal

citations and quotations omittednd “[t] he burden of invoking these exemptions rests upon the
employer,” which, in this case, means tivabrder to hold thaDefendantscan rely upon the
Motor Carrier Act exemption to avoid iteompensatiorobligations, this Court must conclude
that Defendantamet theirburden ofshowing ‘plainly and unmistieably” that Plaintiffs were

working as private motacarriers Rogers v. Sav. First Mortg., LLC, 362 F. Supp. 2d 624,634

35 (D. Md. 2005).

Subject to somexemptions, the FLSA requires employers to pay employeesanta-
half times their regular payate for time worked in excess of 40 hours during a Wdd., 2016
WL 4194189, at *2(citing 29 U.S.C. 8§ 207(a)(}) One of the exemptionsto the FLSA's
overtime pay requiremeris the Motor Carrier Acexemption Id. *® This exemption“applies to
any employee with respect to whom the Secretary of Transportation has poestablish
gualifications and maximum hours of service pursuant to the provisions of section 31502 of Titl

49.” 1d. (citing § 213(b)(1). " Underthat povision, 49 U.S.C. § 31502¢the Secretary of

16 | ikewise, “he MWHL, which generally requires that each employer shall pay an oeentage of at least 1.5
times the usual hourly wage, contains a similar exceptlgitl.¥. B. Frank Joy, LLG No.CV TDC-15-1120, 2016
WL 4194189, at *2 (D. Md. Aug. 9, 2016) (citing Md. Code Ann., Lab. & Empl-48.3(a), (c)(1)Veney v. John
W. Clarke, Inc, 28 F. Supp. 3d 435, 441 (D. Md. 2014)).

7|t appears that there is no dispute that Plaintiffs were sulnjebe Department of Transportation’s jurisdiction.
Not only do Plaintiffs fail to argue that they were not sebjto this jurisdiction, but Mr. Depew testified at his
deposition that the Mobile vehicles driven to and from Sparrows Point laledFBainswere commercial vehicles,
equipped with DOT license numbeBEPEWDEP. at 136, 15a151. Vidinliev v. Carey Int'l, Inc. 581 F. Supp. 2d
1281, 1285 (N.D. Ga. 200@)Evidence that a carrier has a permit or license from the Department of Ttatispor
is aufficient to prove jurisdiction”) (internal citations omitted).
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Transportation's authority to set qualifications and maximum hours extendsptoyeas of
‘motor carriersand ‘motor private carriefoperating in interstate commerce whose work affects
the safety of operation of thosarders.d. at *3(citing 49 U.S.C. § 31502(lp)

Therefore, a a threshold matter, in order to meet the requirements of this exemption,
Mobile would typically have to establighat (1) it is a “motor carrier” or “motor private carrier”
operating in interstate commerce; and (2) that the Plaintiffs’ @bds drivers, driver’s helpers,
loaders or mechanics whose dutiesffect the safety of operations.” At the motions hearing,
however,the partiesagreedthat the requirements of the Motor Carrier Act exemption were
satisfied'® Nonetheless Plaintiffs argue that even thoughe Motor Carrier Act exemption
ostensibly appés Plaintiffs would still preserve their ability to seekertime compensation
becausdhey meet thevehicle weight criteria of th8 AFTEA-LU Technical Corrections Act of
2008 (“Technical Corrections Act”), Pub. L. 22@4 § 306, 122 Stat. 1572, 1620 (2068) as
this Court has previously called it, “an exception to the Motor Carrier exceptidh.”2016 WL
4194189, at *3.

The Technical Corrections Actrelaxed the strict separation between the Secretary of
Transportation's jurisdiction and the ambit of the Fair Labor Standards Actnowegtiarantee
by estabshing that the FLSA overtime pay requirement applies tocawvered employee @n
employer otherwise subject to the Department of Transportation’s jurisdidtior(internal
citations omitted) For purposes of the Technical Corrections Act,cavéred employ€eis
defined as an individual:

B. who is employed by a motor carrier or motor private carrier...;

'8 In recognizing the parties’ agreement that the MCA requirements atettee€ourt makes no independent
finding in that regard, something that might prove difficult based omeberd theparties have placed before the
Court in their briefing
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C. whose work, in whole or in part, is defined—
(A) as that of a driver, driver's helper, loader, or mechanic; and
(B) as affecting the safety of opertiof motor vehicles weighing 10,000
pounds or less in transportation on publighways in interstate or foreign

commerce...; and

(3) who performs duties on motor vehicles weighing 10,000 pounds or less.

Hill, 2016 WL 4194189, at *iting Technical Carections Act § 306(c)).

The criteria of the Technical Corrections Act in large part mirror those of tterM
Carrier Act exempion (that the parties agreed appliedyith one important additionthe
Technical Corrections Act only applies to activitiesdlving vehicles weighing 10,000 pounds
of less. Id. at *4; Technical Corrections Act § 306(&ccordingly, the partiesagreementthat
the requirements of the Mat Carrier Act exemption apply@avesthe question ofvhether the
vehiclesat issueweighed in excess of 10,000 pourals the only remaining consideration before
the Court The parties further agreedat all the Mobile vehicles driven by Plaintiffs to and from
Sparrows Point and Blue Plains, other than the Stakebodystrwekghed more thad0,000
pounds*? As a resultjn deciding whether the Technical Corrections Applies the sole focus
of the Court is the weight of the Stakebody trucks.

At his deposition, Mr. Spokus offered undecided testimony regarding the weighs of th
vehicle.At first, when asked if he knew the weight b&setrucks, he responded “I dorkhow.”
Spokus DEP. at 91. Then later, during that same deposition¢lagfied his earlier testimony,
statingthattheywere over 5 tons in weighBPoKusDEP. at 106.And, Mr. Depew testified at his

deposition that the weight of these vehicles was over 5,200 pounditandaid that weight

% This agreement finds support in the recdvid. Smith testified that that the “Guzzler” weighed 26,000 pounds.
SMITH DEP. at 74. And Mr. Spokus testified that the vacuum tanker and the “Guzzlérneaghed 24,000 pounds,
and that the “jetter truck” weighed at least 24,000 pousriSKUSDEP. at 73.
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was over 5,000 poundBePEWDEP. at 132133.0f course, a vehicle over 10,000 pounds is also
over 5000 poundsHowever, this factual abiguity was resolved wheDefendantpresentedn
affidavit from Mr. Jerry Vetter, the President of Mobile, in which he statesthieatveight of
these vehicles was 11,500 poutdsed on the registered gross vehicle weight with the State of
Pennsylvania Were the vehicle was titled and registerédTTER AFFIDAVIT at 3(ECF No. 37

3). Because Plaintiffs have not presented aogpetentevidence that the Stakebody vehicles
were 10,000 pounds less the Court finds that this element is satisfied.

In sum, because all the vehicles that Plaintiffs drove to and from SparrowaRdiBlue
Plainswerein excess of 10,000 pounds, the Court finds the@tTechnical Corrections Act does
not apply and,the partiedhaving agreed that the Motor Carrier Act exemptherwiseapplies
Plaintiffs cannot recover overtime compensation pursuant td-tU8A. This exemption also

applies toPlaintiffs’ allegedMWHL violations, £eVeney v. John W. Clarke, Inc., 28 F. Supp.

3d 435, 441 (D. Md. 2014) (“Consequently, if tiidotor Carrier Act] exemption defeats
Plaintiffs' claim under the FLSA, then it will also defeat their state law ctaimvertime
compensation.”)Thus, judgment will be entered in Defendants’ favor with regard to Counts |
throughlV of the Complaint. However, as the parties noted at the hearing, this finding does not
preclude Plaintiffs fronpursuingtheir regular hourly wagelaims under the MVPCL against
Mobile.

C. Carylon IsNot an Employer

Under the FLSA, aflemployer”is defined as “any persacting directly or indirectly in

the interest of an employer in relation toeanployee."Roman v. Guapos lll, Inc., 970 F. Supp.

2d 407, 41213 (D. Md. 2013)citing 29 U.S.C. § 203(d)); see also Schultz v. Capital Int'l Sec.,

Inc., 466 F.3d 298, 304 (4i@ir. 2006)). In turn, an “employéés definedunder the FLSAas
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“any individual employed by an employeRoman 970 F. Supp. 2dt 413 (citing 29 U.S.C. §

203(e)(1), and “employ” means “to suffer or permit to workl” (citing 29 U.S.C.8 203(g).
“Consistent with these broad definitioritee Supreme Court has instructed courts to construe the
termsemployer and employesxpansively under the FLSAIY. (internal citations and brackets
omitted).

“Separate persons or entities that share control over an individual workdrenszemed
joint employers under the FLSAIY. (internal citations omitted)According to29 C.F.R. 8§
791.2(b):

Where the employee performs work which simultaneously benefits two or more

employers, or works for two or more employers at different times during the

workweek, a joint employment relationship generally will be considered to exist

in situations such as:

(1) Where there is an arrangement between the employers to share the
employee's services, as, for example, to interchange employees;

(2) Where one employer is acting directly or indirectly in the interest of
the other employer (or employers) in relation to the employee; or

(3) Where the employers are not completely disassociatedespect to
the employment of a particular employee and may be deemed to share
control of the employee, directly or indirectly, by reason of the fact
that one employer controls, is controlled by, or is under common
control with the other employer.
29 C.F.R. 8 791.2(b).
“Where the alleged relationship does not fit readily into one of these three esampl

is this case her® “courts are to consider theconomic realitief the relationship between the

employee and the putative employ&oman 970 F. Supp. 2dt413(citing Schultz 466 F.3d

?n re Enter. RerA-Car Wage & Hour Employment Practices Liti§83 F.3d 462, 469 (3d Cir. 201%}{e
[economic]factors provide a useful analytical framework and may generally serve smtting point for a district
court's analysis, as they did here, especially in the pavdsidiary conte¥t Roman v. Guapos lll, Inc970 F.
Supp. 2d 407, 414 (D. Md. 201@)n such a situation, the widely adoptggtonomi¢ realities test would be more
appropriate to analyze whether the parent company was an ‘eniployer
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at 304). This Court has typically appligtefollowing four factors “(1) authority to hire and fire
employees; (2) authority to supervise and control work schedules or employméhions; (3)
authority to determine the rate and method of payment; and (4) maintenance of eemploym
records’ 1d. “ While these factors are useful in examining the question, the determination of
joint-employment must be based upon the circumstances of the whole actiifinternal
citations omitted)Although not briefed by the parties, the Court notes that these prinaiptes
apply with regards to whether Carylon was an employer for purposes of PdaMiNHL and
MWPCL claims?*

Mr. Vetter, Mobile’s President and 30(6) designee for this casand Mr. Mervis,

General Counsel for Carylon, @4vis DEP. at 7), testified about the relationship between
Mobile, Carylon, and Plaintiffs, and evaluating that testimony along witire four factors
above it is clear to the Court that Carylon is not the employer of Plaintiffs within the ngeahin
the FLSA.

The firsttwo of thesdactors—the authority to hire and fire employees, and the authority
to supervise and control work schedules or employment conditions—strongly weigh inffavor
Mobile as the sole employer for the purposes of the FLSA. Carylon was not involved in-the day
to-day operations of Mobile. B TERDEP. at 18. The exterdf Carylon’s communications with
Mobile was to “develop the overall corporate policies and guidance,” which includecgolici

relating to “employee guidelines [and] corporate benefits*TERDEP. & 187 The dayto-day

2L As recognized by this Court iReynolds v. Solo & ADInc., No. CV CBD15-2021, 2015 WL 5882053 (D. i
Oct. 2, 2015and Watkins v. Brown 173 F. Supp. 2d 40®. Md. 2001) the term “employer” is not definettie
same way among these three statutes. Specifically, MWPCL defines “@riploy way that ianore restrictive
than the definition in the FLSA and the MWHIReynolds 2015 WL 5882053, at *3The Maryland Court of
Special Appeals, recognizing this difference, has nonetheless heldetsathe economic realities test applies to the
MWPCL. Campusano v. Lusitano Constrioct, LLC, 56 A.3d 303 (Md. App. 2012).

22 Mr. Vetter did note, however, that Carylon would get involved if thems w local issue that Mobile could not
resolve itself, but he did not specify in detail what that would eMaitTERDEP. at 18.
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managemerdand control of Plaintiffs, and other workers at Blue Plains, during the relevant tim
period, was left tdvir. Smith, a Mobile employee and supervisoeMERDEP. at 36. Mr. Mervis
stated that Carylon, at most, had the aritir to hire and fire managers and assistant managers of
Mobile, otherwise Carylon did not exercise such authorisrRWs Dep. at 25. Carylon did not
establish any employee practices for Mob@arylon did not create or impose awertime
compensatiomoliciesfor Mobile, and Carylon did not control the scheduling of Mobile’s
employeesMERVISDEP. at 25, 30, 33, 37.

Similarly, as it relates to the remaining two factethe authority to determine the
rate/method of payment, and the maintenance of eraplmcords-the Court notes that
Carylon’s bookkeeper did no accounting or bookkeeping for MobitrWS DEP. at 15.And,
Carylon did not have any involvement in Mobile’s payroll, nor did it have possession of any
subsidiary employees’ time sheets, inchgdPlaintiffs’time sheetsMeRvISDEP. at 15, 24, 28
30-34. Accordingly, these factors also weigh in support Defendants’ clair@amgbn was not
an employer of Plaintiffs for purposes of the FLSA.

Plaintiffs rely on the corporate policy and guidelines that Carylon produsedjdgence
that the corporation had sufficient control over its subsidiaries so as to qualifeagpkoyer

under the FLSA. But in In re Enter. Rent@er, the Court considerdtiis exact type of evidence

and assigned little weight, noting that there was little evidence theise policies and

guidelines actually exerted control over the subsidiaries. 683 F.3d at 471. Simile]yeven

with these guidelines and policiesplace, Carylon did not have any control over the hiring and
retention of Mobile operators and laborers, Carylon did not involve itself with employee
payment or records, and Carylon did not have any influence in the day to day operations of

Mobile.
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[11. Conclusion

For the foregoing reasons, Defent& motionis GRANTED as toCounts IthroughlV
and Count VI of the Complaint, bDENIED as toCount V of the ComplaintA separate order
shall follow.
Dated: April18, 2017 /sl

J. Mark Coulson
United States Magistrate Judge
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