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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
STEPHANIE A. GALLAGHER BALTIMORE, MARYLAND 21201
UNITED STATES MAGISTRATE JUDGE (410) 962-7780

Fax (410) 962-1812

April 3, 2018

LETTER TO COUNSEL

RE: CX Reinsurance Company Limited, f/iC&QIA Reinsurance Company Limited v.
B&R Management, Inc., et alGivil Case No. ELH-15-3364

Dear Counsel:

Presently pending is Defendadéssica-Carl, Inc.’s (“Jessica-Carl”) request that this
Court delineate the scope of CX Reinsw@anCompany Limited’s (“CX Re”) 30(b)(6)
deposition. [ECF No. 250]. The issues haeen fully briefed [ECF Nos. 250, 251, 252], and
no hearing is necessaryseelLocal Rule 105.6 (D. Md. 2016). The permissible scope of CX
Re’s 30(b)(6) deposition is outlined below.

The factual background has beetited in prior orders andill not be repeated here.
Relevant to the instant disputen January 9, 2018, Jessica-Garbte the Court regarding the
testimonial scope of its 30(b)(@lesignee, Alvin Lapidus. [ECRo. 237 at 1]. Specifically,
Topics 6, 7, and 9 in CX Re’s 30(b)(6) Notiok Deposition to Jessica-Carl seek information
relating to “[c]hipping, flaking, omeeling paint” and “lead pdiron the surfaces” of insured
properties at the time B&R ManagemdfB&R”) submitted the Application. See[ECF No.
237-1 11 6-7, 9]. As of Janua®y 2018, however, CX Re’s claim for rescission was based solely
upon its allegation that BR. falsely answered “No” to Quisn 16 of the Application, which
asks whether “the insured evedhany lead paint violations indhouilding(s)[.]” PI.’s First Am.
Compl., [ECF No. 25 1 25-26]. Pending, though, was CX ReNotion for Leave to File
Second Amended Complaint, [ECF No. 189] tbge with its proposed Second Amended
Complaint, [ECF No. 189-1], whicalleged that B&R also falselnswered Questions 12 and
14, denying that there was “any lead paint on atsrimr or exterior surface of the building[,]”
or “any paint chipping or flaking, or otherwisensmg off any interior or exterior surface of the
building[,]” respectively. [ECF No. 189-1 § 44Application, [ECF No. 1-4]. Jessica-Carl
argued that Topics 6, 7, and 9 “would only bé&vant if the Court granted the Motion to
Amend.” [ECF No. 237 at 2]. Thus, becauksssica-Carl's objections to Topics 6, 7, and 9
would be mooted if Judge Hollander approv@d Re’s Motion to Amend, after a telephone
conference on January 11, 2018, the parties agreddfén the dispute [ECF No. 239]. On
January 17, 2018, Judge Hollandenidd CX Re’s Motion for kave to File Second Amended

! CX Re contends that B&R’s answer to Questionnks false because, on July 25, 1996, the Baltimore
City Department of Health cited its property21% Baker Street, Baltimore, Maryland 21216, for a lead
paint violation. Pl.’s First Am. Compl., [ECF No. 25 { 25, 25-2].
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Complaint, to the extent it sougtat add additional claims, [ECRo. 240 at 21], thus leaving CX
Re’s rescission claim based solely upon the dliegahat B&R falsely claimed that it had never
received a leagbaint violation.SeeSecond Am. Compl., [ECF No. 244]. In addition to now
determining the relevance of Topics 6, 7, & dessica-Carl also objects to Topic 10, which
seeks information regarding the “factual basesewh of Jessica-Carl's affirmative defenses.”
[ECF No. 237-1 1 10].

l. Topics6, 7,and 9

Jessica-Carl objects to Topics 6, 7, and 9 emgttounds that, because CX Re’s claim for
rescission is based solely upoe #legation that B&R falsely awered Question 16, “evidence
of chipping, flaking, and peeling paint [is] noleeant.” [ECF No. 252 at 1]. CX Re argues,
however, that the information remains relevangégsica-Carl’'s “innocergo-insured defense,”
because “[e]vidence that one or more of JesSid's properties had lead paint on, or paint
chipping, peeling, or flaking off of, any surfacedts time of the Apptiation, would prove that
Jessica-Carl is not an innocersumed.” [ECF No. 251 at 2].

Despite CX Re’s assertions, Judge Hollarsleuling (denying CX Re’s motion to amend
its claims for rescission) renders evidence eéling or chipping paint irrelevant to Jessica-
Carl's innocent co-insured defse. As Jessica-Carl explaj it previously moved for a
Temporary Restraining Order (“TRO”) and Prdlwary Injunction to enjoin CX Re from
entering into a settlement agreement with B§ECF No. 88]. At the time of the June 9, 2017
hearing on the motion, CX Re’s complaint only géd that it was entitled to rescission because
B&R falsely claimed it had not resed any lead paint violationsSee[ECF No. 194 at 6-7]
Pl.’s First Am. Compl., [ECF No. 25 {1 25-26]. Té¢mmplaint’s sole allegation then gave rise to
Jessica-Carl’s innocent co-insured deferSee][ECF No. 194 at 3-4]. In discovery, though, CX
Re had produced more than 1,300 documents pergaio lead paint casedemonstrating that
CX Re was also seeking rescission of the Palioie the grounds of flaking and chipping paint.
Id. at 4-5. In discussing CX Reallegations of chipping goeeling paint at the TRO hearing,
Judge Hollander stated:

but my overarching concern is how is thatairolin this case? It's not part of the

amended complaint. The amended complaint is there was a falsification in
answer to Question 16.

If there’s some other allegatioit’'s not part of this caselt won’t bepart of the
case unless there’s an amendment.

Id. at 10. Thereafter, in response to Judgdladder’'s reservations as to whether B&R'’s
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misrepresentation of Question 16 alowelld deprive Jessica-Carl of insuradd@X Re argued
that Questions 12 and 14 contained misrepraiens “on th[e] apptiation concerning property
Jessica-Carl owned.”ld. at 12-13. Counsel for CX Regared that, in demonstrating that
Jessica-Carl made material misrepresentationsywhe not limited to just the one allegation in
the complaint.” Id. at 15-17. Judge Hollander, howevermedtly rejected CXRe’s position,
stating:

| don’t agree with youMr. Ruberry. Either you move® amend your complaint.

If it's granted and the allegations are thereby expanded, then this issue of lead
paint peeling and chipping mavell be admissible. But right now . . . I'm going

to confine it to the allegations in the compta | have to. That’s just the way it

has to be. It can’t possibly be that you fpeopen the door t@sues that were not
alleged.

Id. at 17. Noting that CX Re has presented ne agguments since the TRhearing, | find that
Judge Hollander’s rationale congso CX Re’s sole allegatiorgiving rise to its claim for
rescission, is that B&R falsely denied receiving Ipadht violations. Anyevidence of lead paint
conditions at Jessica-Carl's propes is thus irrelevant, because ®% failed to allege that the
answers to Questions 12 and 14 were false.sut$, CX Re is foreclosed from inquiring into
Topics 6, 7, and 9 when deposing Mr. Lapidus.

. Topic 10

Next, Jessica-Carl objects to Topic 10, tre grounds that the factual bases for
affirmative defenses “should lzeldressed through Answers tdeimogatories” and that “areas
of examination regarding the factual basis for claamd defenses asserisdot properly within
the scope of a 30(b)(6) dejtozn.” Def.’s Mem., [ECF No. 250 at 2] (quotin§ish v. Air &
Liquid Sys. Corp.No. CV GLR-16-496, 2017 WL 697668t *20 (D. Md. Feb. 21, 2017). CX
Re argues, however, that it “may ask Mr. Lapidusstions in this areand if Mr. Lapidus were
unable to answer such questions, Jessica-Caffiisnative defenses would fail.” Pl.'s Mem.,
[ECF No. 251 at 2] (citind<rakauer v. Dish Network L.L.C165 F. Supp. 3d 432 (M.D.N.C.
2016),0n reconsiderationNo. 1:14-CV-333, 2016 WL 6769132 (M.D.N.C. Sept. 19, 20416,
amended and superseded on reconsideratm 1:14-CV-333, 2016 WL 6775859 (M.D.N.C.

2 Judge Hollander stated:

| don’t understand right now how that would deprive Jessica-Carl of insurance. | mean,
that policy had multiple insureds, the two p@githat are at issue in this case. And you
want me to say that if there was a misrepresentation as to one property owned by a
separate owner, that it foresks insurance to all of the owners and their properties, even

if they didn’t personally misrepresent anything? . . . | don't think that's the state of the
law.

[ECF No. 194 at 12].
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Sept. 19, 2016)).

As the parties’ case law demonstrates, fddararts “have split whther to allow parties
to use 30(b)(6) depositions to explore facts underlying legal claims and theoki@sdry v.
Swire Oilfield Servs., L.L.C., 323 F.R.B60, 384 (D.N.M. 2018) (compiling casesjympare
JPMorgan Chase Bank v. Liberty Mut. Ins. G209 F.R.D. 361, 362 (S.D.N.Y. 2002) (holding
that “30(b)(6) depositions[] are designed to discover facts, not contentions or legal theories,
which, to the extent discoverable at all priottial, must be discovered by other meansafjg
In re Indep. Serv. Organizations Antitrust Lifid68 F.R.D. 651, 654 (D. Kan. 1996) (“Even
under the present-day liberal discovery rules, [@yp# not required tdhave counsel ‘marshal
all of its factual proof’ ad prepare a [30(b)(6)] witness to dlele to testify on a given defense or
counterclaim.”) (citation omitted)yith EEOC v. Caesars Entm't, In237 F.R.D. 428, 432-34
(D. Nev. 2006) (denying the “defenu&s request for a protectived®r to limit the scope of Rule
30(b)(6) deposition questioning to preclude inquiry into the fatiasés for defendant’s asserted
position statements and affirmative defenseasiid AMP, Inc. v. Fujitsu Microelectronics, Inc.
853 F. Supp. 808, 831 (M.D. Pa. 1994) (compellirgdbfendants’ 30(b)(6) designee to testify
as to the factual bases of @&irmative defenses).

Persuasive non-binding rulings within the RbouCircuit support holding that, at least in
the factual circumstances present here, CXsRaeuld be precluded froraxploring the facts
underlying Jessica-Carl's affirmative defens¢dr. Lapidus’s 30(b)(6) depositiorBee Wilson
v. Lakner 228 F.R.D. 524, 529 n.8 (D. Md. 2005) (stating that, while facts of a “relevant
incident” fall within the scope 30(b)(6), “the centions, i.e. theories and legal positions, of an
organizational party may be more suitably expibby way of interrogatees and the Court may
properly order (as the Magistraledge did here) that contentiomsly be inquired into in this
fashion.”); Proa v. NRT Mid-Atl., In¢.Civ No. AMD-05-2157, 2008 WL 11363286, at *14 (D.
Md. June 20, 2008) (striking “topics dealing wiffirmative defenses” from a party’s 30(b)(6)
deposition, in part, because: (1) the informativas discoverable by har, less burdensome,
means [interrogatories]; and (2) the plaintiffildd to show “substantial need to obtain [the]
information through a Ruld0(b)(6) deosition.”); Fish, 2017 WL 697663, *20BB & T Corp. v.
United States233 F.R.D. 447, 447-48 (M.D.N.C. 200@)efining “contention discovery” as
including “seek[ing] to discover [party’s] factual and legal baséor its defense” and stating
that it “is usually made by sang contention interrogatories vein are favored over contention
depositions . . . .").

CX Re relies orKrakauer, a case within this Circuit, where the court initially granted the
plaintiffs motion in limine to exclude all evidence of theefendant’s affirmative defense,
because the defendant completely “failed to pre\add facilitate discoverof the evidence of
the defense,” including: (1) producing “only [one] incomprehensiisk® in response to the
plaintiff's served interrogatories and requist production of documents; and (2) designating a
30(b)(6) witness who “was unable to answer gagstions” about the defense. 165 F. Supp. 3d
at 441. On reconsideration, howevere court realized that, iadt, the list that the defendant
produced in discovery was comprehensible andtti@plaintiff then failed to ask the 30(b)(6)
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designee questions regargiit at his depositionKrakauer, 2016 WL 6775859, at *8{rakauer,
2016 WL 6769132, at *1 (granting reconsideratiand stating, “the Court was under the
impression that [the defendant] had provided onhg@dacted copy of the [] list. In fact, [the
defendant] had provided an unredacted copy [Jrdudiscovery”) (citation omitted). As such,
the court subsequently denied the plaintiffistion with respect to the produced document (and
the 30(b)(6) designee’s testimonygaeding it) and granted it onlyith respect “any information
beyond” what the defendant producedrakauer, 2016 WL 6775859, at *8. Importantly, the
defendant irkKrakauernever objected to the scope of 8&b)(6) deposition, such that whether
its designee could refuse to amsvguestions regarding the fadtbases for its defenses was not
before the court.

Unlike in Krakauer, CX Re has not demonstrated, or even alleged, that Jessica-Carl’s
written discovery responses regardingaitirmative defenses are deficierfee[ECF Nos. 238,
251]. Indeed, Jessica-Carl cadgd that it “has provided detei information in Answers to
Interrogatories regarding” the factual bases foafismative defenses. [BF No. 237 at 2]. CX
Re has not argued to the contrargee[ECF Nos. 238, 251]. Thus, because Jessica-Carl has
objected to having its 30(b)(6) designee ansgqestions regarding thiactual bases of its
affirmative defenses, and has alternatively mtedt such information through written discovery,
| find that the factual circumstancpsesent are distinguishable frdfnakauerand, instead, are
more closely aligned withVilsonandProa. As inProa, CX Re failed to “show][] substantial
need to obtain this information through a R@&b)(6) deposition,” and the information was
discoverable by “less burdensomaljternative means. Thus, lik&ilson | find that CX Re’s
probing of Jessica-Carl’s affirmative defesswas “more suitablyexplored by way of
interrogatories” and that CX Re is, thereforgetdosed from inquiring into the factual bases of
Jessica-Carl’'s affirmative defenses when deposing Mr. Lapidus.

Despite the informal nature of this letterwitl be flagged as a@pinion and docketed as
an Order.

Sincerelyours,
Is/

Stephanié. Gallagher
UnitedStatesMagistrateJudge

cc: Judge Ellen L. Hollander



