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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
DANIEL HODGES, *
*
Plaintiff, *
*
V. * Civil Case No. SAG-15-3537

*
MAYOR & CITY COUNCIL *
OF ANNAPOLIS, et al ., *
*
Defendants. *
*

* * * * * * * * * * * * * *

MEMORANDUM AND ORDER

Plaintiff Daniel Hodges Ilmught this civil action agaibsseveral Maryland-based
municipal and law enforcement entities and emgésyalleging violation diis First, Fourth, and
Sixth Amendment rights under the United St&@esstitution, as enforced under the Civil Rights
Act, 42 U.S.C. § 1983, as well as Articles 22, 24, 26@f the Maryland Dealation of Rights.
See Pl.’s First Am. Compl., [ECF bl 28]. Mr. Hodges also assetitst the defendants violated
the Fair Housing Act, 42 U.S.C. 8 36@t,seq. Id. Now pending is MrHodges’s Motion for
Leave to File Third Amended Complaint (“Moti to Amend”), [ECF No. 74], and Defendant
Anne Arundel County Police Department CoigdorJeffery Rothenbecker's (“Defendant
Rothenbecker’s”) Opposition thereto, [ECF No. 76]. No hearing is necesSari/oc. R. 105.6
(D. Md. 2016). For the reasons set forthrelre Mr. Hodges’s Motn to Amend will be
DENIED.

. BACKGROUND
Mr. Hodges originallyinitiated this suit against ¢h Mayor and City Council of

Annapolis, Maryland, Annapolis Police Depaent (“APD”) Chief Michael Pristoop, APD

Dockets.Justia.com


https://dockets.justia.com/docket/maryland/mddce/1:2015cv03537/334442/
https://docs.justia.com/cases/federal/district-courts/maryland/mddce/1:2015cv03537/334442/84/
https://dockets.justia.com/

Officer Gregory Fabela, APDDfficer Alfred Thomas, APD Officer Andrew Ascione, and
unknown officers of the APD.See [ECF No. 1]. The underlyg factual allegations revolve
around a series of traffic stops. In hissFiAmended Complaint, Mr. Hodges added unknown
officers of the Anne Arundel County Police f@tment (“AACPD”), the Anne Arundel County
Council, and AACPD Chief Timothy AltomafgChief Altomare”) as defendantssee [ECF No.
28]. In an August 3, 2016 Memorandum Opmi(*“Memorandum Opinion”), | dismissed all
claims against Anne Arundel o@nty Council and Chief Altomare.See [ECF No. 42].
Following that dismissal, on August 17, 2016, Mr. Hodges was granted leave to file a Second
Amended Complaint by consent, which ih APD Officer GwynneTavel and Defendant
Rothenbecker, and eliminatell anknown defendant officersSee [ECF No. 46]. On the basis
of “new information gleaned thugh discovery and through tlexpert report [of Steven D.
Nicely,]” Mr. Hodges now seeks mend his complaint a thitame in order to rejoin unknown
officers of the APD, unknown officers ofdhAACPD, “Anne Arundel County Council a/k/a
Anne Arundel County Government,” and Chief Altama Pl.’s Mot., [ECF No. 74, 1 & EXx. 1].
In addition, Mr. Hodges raiseswdactual allegationsegarding “poor traimig and supervision”
by Anne Arundel Countyand Chief Altomare over the K-9 iarinvolved in one of the traffic
stops. Id. Defendant Rothenbecker objects to Terd Amended Complaint, citing prejudice

and futility. See Def.’s Opp., [ECF No. 76].

! Mr. Hodges alternates references in the ThirdeAded Complaint to “Anne Arundel County Council
a/k/a Anne Arundel County Government,” as citedha case caption, and “Anne Arundel County,” as
cited in the body of the complainBee [ECF No. 74 at Ex. A]. For purposes of consistency, | will refer

to the proposed defendant as “Anne Arundel County” throughout this Opinion. However, as | previously
explained in the court's Memorandum Opinion, thedéies are legally distinct and not interchangeable.
See [ECF No. 42, 5]. Difficulty discerning Mr. Hodgesintended defendant weighs against granting his
Motion to Amend.



1. STANDARD OF REVIEW

Federal Rule of Civil Procedure 15 prowsdihat a party seeking amend its pleading
after twenty-one days following service mdg so “only with the opposing party’s written
consent or the court’s leave.” Fed. R. Civ. Ra)&)(B). Furthermore, the Rule requires courts
to “freely give leave when justice so require&ed. R. Civ. P. 15(a)(2)The Fourth Circuit has
liberally construed thistandard, such that leave to ameduld be denied only if prejudice,
bad faith, or futility is presentSee Johnson v. Oroweat Foods Co., 785 F.2d 503, 509 (4th Cir.
1986) (interpreting-oman v. Davis, 371 U.S. 178 (1962)}art v. Hanover Cnty. Sch. Bd., 495
F. App’x 314, 315 (4th Cir. 2012).

Nonetheless, “[ulnder Rule 15(a), the ddtrcourt has ‘broad discretion concerning
motions to amend pleadings[.]:. A district court may deny a motion to amend for reasons
‘such as undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to
cure deficiencies by amendments previowdlgwed, undue prejudice to the opposing party by
virtue of allowance of the amendment or futility of the amendmentGtiaznov v. J-K
Technologies, LLC, 2017 WL 915000 at *3 (D. Md. Mar. 8, 2017) (citiBgoth v. Maryland,

337 Fed. App’x 301, 312 (4th Cir. 2009) (per curiam) (quoiagan, 371 U.S. at 182)).
1.  DISCUSSION
a. Pregudice

Mr. Hodges argues that his Motion to Andetimely follows the acquisition of “new
information gleaned through discovery and through. [Nicely’s] expert reort[.]” Pl.’s Mot.,
[ECF No. 74, 1]. According to Mr. Hodges,fdedants will not be prejudiced by the proposed
addition of Anne Arundel Countand Chief Altomare because “there has been an attorney

directly employed by Anne Arundé€lounty involved in this cagsince Mr. Hodges first added



Anne Arundel County Council as a defendanAirgust 2016;] and the County has participated
in discovery all along during the representatdriDefendant] Rotherdxker][;] ... [and] [t]here

is a near or total identitysic) of interest between [Defendant] Rothenbecker and Anne Arundel
County in this case.”ld. at 2-3. See [ECF No. 28]. ConsequegtlMr. Hodges avers that the
discovery issues raised by thotion to Amend are limited to the “negligent or deliberately
indifferent training and supernw” claim against Anne Arundé&ounty and expert depositions.
Id. at 2-3.

Defendant Rothenbecker objects that Mr. Hadg®&lotion to Amend iprejudicial in its
untimeliness — “filed exactly 100 days after teadline the Court provided in its order” and
without adequate explanation for the delaypef.’s Opp., [ECF No. 76, 2]. Defendant
Rothenbecker notes that discovery is now clésaj blames Mr. Hodgesthlatory approach to
discovery, including delay in generating thepent report upon which the Motion to Amend
rests, for the very tardiness Mrdodges now asks the Court éacuse in order to grant the
subject Motion. Id. at 3. Moreover, Defendant Rothenbecker contends that permitting Mr.
Hodges to rejoin Anne Arundel County Counaild AACPD Chief Timothy Altomare “and
include a totally different causgf action at this point is beyongtejudicial paitcularly when
[these parties] were [previously] disseed at the inception of this actionld. Defendant
Rothenbecker further insists that, “contratp [Mr. Hodges’'s] contention, the mere
representation of one party by the undersigned aae justify the assumption that any further
party or other theory of recovesi€) can be added without prejudicdd.

Mr. Hodges’s Motion to Amend is undeniably untimely, coming seven months after the

proposed defendants were dismissed from litigation, well beyond the deadline for amendment set

2 While Defendant Rothenbecker maintains that disgoirethis matter closed on March 9, 2017, Def.’s
Opp., [ECF No. 76, 2-3], my March 6, 2017 letterropn extended the discovery deadline to May 1,
2017, [ECF No. 68]. As of today, then, the discovery period has indeed lapsed.
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in the scheduling order, and near the close of discov&se [ECF Nos. 58, 68]. That the
Motion’s tardiness is largely, ifot wholly, a product of Mr. Hodgés earlier failure to abide by
the Rule 26(a)(2) disclosure deadline makes this conduct w&sgdECF No. 68]. However,
“[tlhe Fourth Circuit has held .that delay alone is not sufficient reason to deny leave to amend.
The delay must be accompanied bgjpdice, bad faith, or futility.”Johnson, 785 F.2d at 509-
10 (citations omitted)Edwards v. City of Goldsboro, 178 F.3d 231, 242 (4th Cir. 1999) (same).
Here, there are several waysfendant Rothenbecker would be prejudiced if the Motion
to Amend is granted. First, Mr. Hodges setksntroduce a new legal theory which requires
gathering and analyzing factelating to the training andupervision of AACPD K-9 units
generally, and the team compdsef Defendant Rothenbeckand “Rocky” the dog (“Rocky”)
in particular. However, the fact that Deflant Rothenbecker and his co-defendants are
custodians of the relevant documents and infoonatelating to this issue, and that the claim is
not being raised on the eve of or during tmaitigates the amendment’s prejudicial impaSete
Johnson, 785 F.2d at 510 (“[P]rejudice can réswhere a proposed amendment raises a new
legal theory that would require the gathering andlysis of facts not already considered by the
opposing party [and] ... the amendment is offeshdrtly before or dung trial.”) (citations
omitted). Second, as discovery is now closie timing of Mr. Hodges’s Motion deprives
Defendant Rothenbecker and proposed defemdainthe opportunity to properly question Mr.
Nicely about his statements regarding the allegedly poor training and supervision of the subject
K-9 unit. Redeposing Mr. Nicelwould be both financially buehsome and unauthorized by the
court’s scheduling order. Third, given that tparties’ motions for summary judgment have
been filed,see [ECF Nos. 77, 78, 79], and will soon bpe for review, granting Mr. Hodges'’s

Motion to Amend would obligate the parties tebmgef their motions for summary judgment and



would delay progress in this case. Lastly, | aat persuaded that involvement of an Anne
Arundel County Law Office Attornegince the time oMr. Hodges'’s First Amended Complaint
eliminates concerns regardinprejudice to counsel's chosen legal strategy and unique
obligations to the proposed defendants. stim, though somewhat tempered by Defendant
Rothenbecker’'s access to key information d@deduments, time available to prepare ahead of
trial, and existing counsel’'s familiarity with most of the relevant facts, the amendments Mr.
Hodges seeks through his Motion remain signifiisaprejudicial to the existing and proposed
defendants.
b. Futility

As noted above, earlier inighlitigation, | dismissed MrHodges’'s Amended Complaint
against Anne Arundel Countyo@ncil and Chief Altomare.See Mem. Op., [ECF No. 42]. In
the Memorandum Opinion, | determined that Anne Arundel County Council is not ansentity
juris, and therefore cannot be sudd. at 5 (citing Anne Arundel County Charter § 103 (2005)
(“The corporate name of the county shallAene Arundel County, Marylad,” and it shall thus
be designated in all actions and proceedingshiagcits rights, powersproperties, liabilities,
and duties.”)). Yet, Mr. Hodges’s Third Amaed Complaint once again erroneously identifies
the proposed defendant as “Anne Arundabunty Council a/k/a Ane Arundel County
Government."See [ECF No. 74 at Ex. A]. For the same reasons set forth in the Memorandum
Opinion, Mr. Hodges's failure to properly idefiytihis proposed defendant additionally supports
denial of his request to join Anne Arundel Couatya defendant in thcase. Mem. Op., [ECF

No. 42, 5].



In the same Memorandum Opinion, | camgd that Mr. Hodges had failed to plead
sufficient facts showing that Chief Altomare svhable for the violations Mr. Hodges alleges
occurred.ld. at 6-7. | explained &t Mr. Hodges must pledécts that demonstrate

‘(1) that the supervisor had actual @anstructive knowledge &t his subordinate

was engaged in conduct that posed a pervasive and unreasonable risk of

constitutional injuryto citizens like the plaintiff; (Rthat the supervisor’s response

to that knowledge was so inadequate as to show deliberate indifference to or tacit

authorization of the alleged offensiy@ractices; and (3) that there was an

affirmative causal link between the swmgeor’s inaction and the particular
constitutional injury sfiered by the plaintiff.’
Id. at 10 (quotingshaw v. Sroud, 13 F.3d 791, 799 (4th Cir. 199@)itations and internal
guotation marks omitted). Furthermore,

‘[e]stablishing a pervasive and w@asonable risk of harm requires

evidence that the conduct is widespd, or at least has been used on

several different occasions[,] andaththe conduct engaged in by the

subordinate poses an unreasonable w$kconstitutional injury.’ ...

[Consequently,] a plaintiff ‘cannot 8sfy his burden of proof by pointing

to a single incident or isolated cidents, for a supervisor cannot be

expected to promulgate rules andgedures covering every conceivable

occurrence withirthe area of his sponsibilities.’

Id. at 10-11. That standard has not been mehéyrhird Amended Complaint. To begin with,
there is no mention of Chief Altomare, by nameofiice, in the factual pleadings section or in
Mr. Nicely’'s report. The only mion of Chief Altomare occurs Count I, where Mr. Hodges
conclusorily pleads that Chief Altomare “failfetb adequately train or supervise Corporal
Rothenbecker and ‘Rocky’, in such a way agxbibit deliberate indiffergce to the civil rights

of others, including the Plaintiff.” Pl.’s Mot., (BF No. 74 at Ex. A § 40.e]. Mr. Hodges fails to
plead any facts regarding Chief Altomare datisfy the knowledge, response, and causation

prongs of theshaw test. Mr. Hodges also de@ot allege widespreadatjal K-9 searches from

which Chief Altomare’s inadequate response defiberate indifference to a pervasive and



unreasonable risk of harm coulee inferred. Mr. Hodges’s faetl allegations as to Chief
Altomare are nearly nonexistentnokering the proposed claims futile.

Mr. Hodges similarly fails to make any factual allegatiorgarding the unknown
officers of the APD and AACPD that he seekgdin in the Third Amended Complaintee
Pl.’s Mot., [ECF No. 74 at Ex. A]. Beyond legatufficiency on the face of the complaint under
Federal Rule of Civil Procedure 12(b)(6), .Mtodges does not explain why unnamed defendants
should be added at this juncture in the litiga, especially when prior amendments to the
complaint have succeeded in identifying the officers involved in the underlying traffic Saps.
[ECF No. 46]. Mr. Hodges'sinspecified claims against unknovefficers of the APD and
AACPD are therefore merently futile.

Ultimately, the Third Amended Complaiig untimely under the scheduling ord&ee
Gestetner Corp. v. Case Equip. Co., 108 F.R.D. 138, 141 (D. Me. 1985) (noting that a
scheduling order “is not a frivolous piece of paper, idly entered, which can be cavalierly
disregarded by counsel withoutrigg§. While defendants’ relive ease of access to relevant
information and documents somewhat dimieshthe prejudicial imact of granting the
amendment, defendants woulddeprived of the opporhity to re-depose Mmicely and forced
to defend new defendants and claims after teeodiery deadline and after dispositive motions
have been filed. Finally, the proposed claiagainst Anne Arundel County, Chief Altomare,
and unknown officers of the AAP and AACPD arejpdicial, futile, or both. Therefore, while
cognizant of the Fourth Circuitléberal amendment standard, del@rejudice and futility here

warrant denial of the Motion to Amend.



V. CONCLUSION
For the reasons explained herein, Pl#iatiMotion For Leave to File Third Amended

Complaint, [ECF No. 74] is DENIED.

Dated: May 5, 2017

/sl
Stephanie A. Gallagher
UnitedStatesMagistrateJudge




