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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
KERI L. BORZILLERI *
*
V. * Civil No. JFM-15-3760
*
MARILYN MOSBY *
*kkkkk
MEMORANDUM

Plaintiff Keri L. Borzilleri brings suit against defendant Marilyn Mos®eking damages
for violations of the First Amendment pursuant to 42 U.S.C. § 1883\iaryland Declaratioof
Rights,and Maryland tortaw, relating to Mosby’s termination of BorzilleriNow pending is
Mosby’s motion to dismiss Borzilleri's amended complaifihe parties have fully briefed the
motion, and no oral argument is necess&gel.ocal Rule 105.6. For the reasons below,
dismiss Counts H of Borzilleri's amended complaintith prejudice and dismiss Counts IV—
without prejudice.

BACKGROUND

This dispute arises out of Baltimore City State’s Attorney Marilyn Moshbigsnissalof
Keri Borzilleri, an Assistant State’s Attorn€{ASA”) , shortly aftetMosby assumeberpost.
Before her termination, Borzillehad worked as aASA in theBaltimore City State’s
Attorney’s Office(“Baltimore City SAO”)for over nine years. (ECF No. 149 1). Borzilleri
had served as a line prosecutor for two pBaltimore CityState’s Attorneys-Patricia Jessamy
and Gregg Bernstein—and was, in bem wads, a “career prosecutan the office. (Id. at 1

5, 11). Before her terminatioBprzilleri hadalsoworkedas one of the office’s three

! Because this case is at the motion to dismiss stage, the facts are as statdtien’'8orz
complaint.
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“Community Prosecutors,” who “prosecuted complex crimes and served as a lidisearbthe
State’s Attorney’s Office, the community, and the local policéd’ 4t 1 5.

In June 2013, Mosby (who had formerly worked a®\&A under Bernstein, but who
hadsince left for private practic@nnounced she would challenge Bernstein in the 2014
Democratic Party Primary fd@altimore City State’s Attorney.(Id. at § 13. According to
Borzilleri, the primary “developed into a fiercely contested race and wedeseveral tense
exchanges between the proponents of Mr. Bernstein and Ms. MdshyBorzilleri supported
her boss Bernsteinld( at 1 14. Borzilleri had no officialole in Bernstein’s campaigand
never donated money to him; she did, however, dsteet and greet” event for Bernstein at
her house, which Bernstein and approximately twenty other people attdddébrzilleri
publicized the everiiy sending electronic leaflets touting Bernstein’s recand & the event
she gave a speech supjpay Bernstein'se-election bidtouting his term as State’s Attorney and
stating that he had helped improve Baltimaiek. After the event, the Bernstein campaign
posted pictures of the event on its Facebook palgle. Borzilleri expressed her support for
Bernstein’s candidacy in other ways as well, including by speaking to pragpecters at
another of his campaign events doyblacing a Bernsteireelectionsign in front of her house.
(Id. at 7 1617).

Prior to the campaign, Borzilleri describes her relationship with Moskghaays
cordial and respectful.{ld. at § 10Q. But dter Borzilleri began campaigning for Bernstein, their
relationship soured. For instance, Borzilleri alleges that on twsiotsa whershe
accompanied Bernstein her official capacityat communitymeetingshat Mosby also attended

Mosby “glared directly” at her and “did not acknowledge or otherwise greét fidr at 7 18§.

2 Borzilleri claims that Mosby found out about her support for Bernstein from Faceldokt (
1 15).



Mosby defeated Bernstein the June 201Bemocratic primarand went on to win the
general electiofor Baltimore City State’s Attorney in November of the sgmar (Id. at T 19.
She was sworn in as State’s Attorney on January 5, 20d.5at{{ 22). Theday after Mosby’s
swearingin, a newy minted Mosby political appointee, Joshua Rosenblatt, asked Borzilleri if
shewould be interested in joiningsanall unit within the Baltimore City SA@at “would
collect and manage intelligenc€ld. at  23. Borzilleri expressed interest. Two days later,
Rosenblatt again approached Borzilleri and told her he had received inforthati@rrecruit for
his new unit had campaigned for Bernstein. adkedBorzilleri to describe her connection with
the Bernstein campaign “so that he could figure out ‘how to fix the problem’ befor@iniee
‘an issue.” (Id. at 1 24. Borzilleri did not deny her support for Bernstein and admitted to
holding a Bernstein campaign event at her house. The next day, another Mosby appointee
named Steward Beckhaemailed Borzilleri directing her to meet with hinfid. atY 26. On
Borzilleri’'s way to the meetingghebumped into Rosenblatt, who could only “confirrtijht the
meeting related to their conversation the day before about her support for MteBésns
campaign.”ld. At the meeting, Beckimafired Borzilleri but‘gave no details or reasons as to
why she was being firet Id. As Borzilleri was collectig her belonging€Beckham delivered a
letter, signed by Mosby, stating that she was being terminated without caestiyeff
immediately. (1d. at 1 27.

Shortly after her termination, Borzilleri contacted the City of Baltimoresterthine her
eligibility for a deferred vested pensiond. @t 9 5). Plaintiff was eligible for such a pension
only if she could show that she was “laid off due to no fault of her owd."a({ 53. She was
told by the City of Baltimore, however, that her terminatiotelein which Mosby stateghe

was being terminated without cause, was insufficient documentation of a |&yb#n



Borzilleri wrote the Baltimor€ity SAO for further documentation, Beckham wrote that her
position had not been eliminated and thus, thg &fiBaltimore determined she was not eligible
for the pension. I4. at 11 5455) It was only later, after Borzilleri sent the State of Maryland a
demand letter setting out substantially the same claims as in the current lawstiig @iay of
Baltimore sent her a letter indicating tishe was, contrary to their earl@dgtermination, eligible
for the pension. This letter appears to indicate that the City of Baltimateracterized her
termination as a laff, (see idat § 59), and Borzilleri alleges that on information and belief,
Mosby and/or other State employees instructed the City of Baltimore to rigcBmzilleri’s
terminationas such upon receiving héemand letter.

Borzilleri alleges that she wame of severdbtate’s Attorney’s employees fired for their
support of Bernstein.Sge idat §130-36) In total, Borzilleri alleges Mosby fired six veteran
prosecutors for political reasons and at least thirty prosecutors left inguaise of those
firings. (Id. aty 43. Borzilleri now sues Mosby for violations of her First Amendment rights
pursuant to 42 U.S.C. § 1983 (Counts | and Il), violations of her Article 40 rights under the
Maryland Delaration of Rights (Counts Il and V), and for abusive disch&gent V).

STANDARD

When ruling on a motion to dismiss, a court accepts “all pleli-facts as true and
construes these facts in the light most favorable to the plaintiff in weigherlgdghl sufficiency
of the complaint.”NemetChevrolet, Ltd. v. Consumeraffairs.com, Jri&91 F.3d 250, 255 (4th
Cir. 2009). A court, however, cannot afford the same deference to legal conclussbiasoft v.
Igbal, 556 U.S. 662, 678 (2009). To survive a motion to dismiss, a complaint, relying on only
well-pled factual allegations, must state at least a “plausible claim for releefat 678. The

“mere recital of elements of a cause of action, supported only by conclus@ments, is not



sufficient to survive a motion made pursuant toeRL2(b)(6).” Walters v. McMahern684 F.3d
435, 439 (4th Cir. 2012). To determine whether a complaint has crossed “the line from
conceivable to plausible,” a court must employ a “corsgecific inquiry,” drawing on the
court’s “experience and common senskgbal, 556 U.S. at 680.

ANALYSIS
l. First Amendment and Article 40 Patronage Dismissal Claims (Counts| and I11)

Mosby seeks to disss Counts | and Il of Borzilleés complaint alleging thaghe
terminated Borzilleri in violation of her First Amendmemid Article 40rights againspatronage
dismissal. Mosby attacksheseclaims on three fronts. First, saegues that Borzilleri fails to
state a clainon both counts. Second, regardihg Fird Amendment claim, she argues that she
is entitled to qualified immunity because she did not violate “clearly establasWweédPearson
v. Callahan 555 U.S. 223, 243 (2009).astly, regardingthe Article 40 patronage clairivjosby
claims entitlement to statutory immunpwyrsuant to the Maryland Torts Claims Act (“MTCA”).

a. Plausibility of Borzilleri’'s Patronage Claim

| first considemwhether Borzilleri has stated plausildigicle 40 and First Amendment
patronage dismissal clasnMosby argues thdorzilleri fails to state a political patronage claim
because Borzilleri is a policymaker alter ego to Moshyas described by controlling case law,
who is exempt from the prohibition on patronage dismisdagree.

The First Amendmerrovidesthat, “Congress shall make no law.abridging the
freedom of speechgndArticle 40 provides that “every citizen of the State ought to be allowed
to speak, write and publish his sentiments on all subjects.” Article 40 igXmsive’ with the
First Amendment, and is construed in pari materia with iKé€nsington Volunteer Fire Dep't,

Inc. v. Montgomery Cty., Md684 F.3d 462, 468 n.3 (4th Cir. 2012).



The First Amendment protection against patronage dismissals, established by the
Supreme Court iklrod v. Burns 427 U.S. 347 (1976) arigtanti v. Finke] 445 U.S. 507
(1980), prohibitggovernment employers, including elected officifdsm firing
“nonpolicymaking, nonconfidentiglovernment employee[s] . upon the sole ground of [their]
political beliefs.” Elrod, 427 U.S. at 375 (Stewart, J., concurring)‘narrow exception” to the
prohibition on patronage dismissals, however, arises when a government employseescec
“policymaking position[].” Bland v. Roberts730 F.3d 368, 374 (4th Cir. 20135 amended
(Sept. 23, 2013). In analyzing whetheresmployee occupies suclpasition, the dispositive
guestion is not whether the empleymeets dormulaic definition of a policymaker, but rather
whether “[pplitical affiliation is an apropriate [job] requirement™that is,whether “there is a
rational connection between shared ideology and job performaditogt'v. Haworth916 F.2d
134, 142 (4th Cir. 1990) (internal quotation marks omitted),

The Fourth Circuit has adopted a tatep test to determine whether a government
employee fits withirthe Elrod/Branti exception First, a court considers whether “the position
involve[s] government decisionmaking on issues where there is room for polisagremen
on goals or their implementatidnStott v. Haworth916 F.2d 134, 141 (4th Cir. 1990j.the
answer to the first question is in the affirmative, a cthehexamines “the particular
responsibilities of the position to determine whether it resembles a policyragk#ry to
confidential information, a communicator, or some other office holder whose functiachis s
that party affiliation [or political affiliion] is an equally appropriate requiremenid’; see also
Fields v. Pratey 566 F.3d 381, 386 (4th Cir. 200@j)sing political affiliation and party affiliation
interchangeably).The first step of th&totttestrequires a court “to examine the issdeslt with

by the employee ‘at a very high level of generality,” while ‘[t}he secoepl Igquires a much



more concrete analysis of the specific position at issugdhd, 730 F.3d at 375 (internal
citations omitted).

Here, plaintiff'spositionas a line prosecutor satisfies the first step oStim¢tsanalysis.
The Fourth Circuit'en banaecisionin Jenkins v. MedfordL19 F.3d 1156 (4th Cir. 1997)—
upholding aNorth Carolina sheriff’s politically motivated dismissal of deputy sherdfddiling
to support him in an election—is particularly instructive. There, the detetminedhat
plaintiffs qualified for the first part of th8tottstestbothbecaus®f the importance of the
sheriff's position and because of the significant role of the deputy sheriffs in carrying out the
sheriff’'s policy agenda. The court explairtbdt“the electorate vests in the sheriff broad
discretion to set and implement the policies necessary to carry out his guhffd]aputy
sheriffs play a speal role in implementing the sheriff's policies and goals[by] exercising
significant discretion in performindpe¢ir jobs . . . [and because, i]n the course of their duties,
deputies will make some decisions that actually create polidy 4t 1162(internal citations and
guotation marks omittd.

Although theJenkinscourt’s holding applied to “North Carolina deputy sheriffd, at
1164, much of the courti®asoning applies here as wdlike the electegheriff inthat case
Maryland State’s Attorneys are also elected gindndiscretion tamplement their policy
agendas; and likihe deputy sherifffn Jenking ASAs are also cruciab the efficacy of the
office of their boss angdlay a “special role” in shaping tin@genda.Indeed, yenthe
discretion afforded tbne prosecutors, one could easily conclude &B#As play a greater role in
setting a State’s Attorney’s agenda than do deputy sheriffs in settingcéedesheriff’'s agenda.
As former Attorney General and Supreme Court Justice Robert Jackson once rjbed, “[t

prosecutor has more control over life, liberty and reputation than any other persoaring®in



Robert H. Jacksomhe Federal Prosecutp?4 J. AM. JUDICATURE SOC. 18 (1940ASAs

are given a tremendous amowhdiscretion over their duties—they choose which cases to
investigate, which to charge, which to plead out, and which to bring to Amal by their nature,
prosecutorial decisions often involve issues where there is space for poliécakdiment Cf.
Bland 730 F.3d at 376 (finding that sheriff's deputies met the first step &tdttest because
“[c]ertainly there is legitimate disaggment over the goals and implementation of the goals of a
sheriff's office”) see also Livas v. Petkdll F.2d 798, 801 (7th Cir. 1983) (“[A]n Assistant
States Attorney may, in carrying out his or her duties, make some decisions thattmwallyac
createpolicy . . . .The public interest in the efficient administration of justice requires that
decisions made by such assistant prosecutors conform with the broad objectives cliosen by
prosecutor)

FurthermoreBorzilleri’'s exercise of prosecutorial discretiaa a line prosecutor would
have had direct impacbn Mosby’s performance as State’s Attorney. Even routine decisions,
such asvhich crimes to charger what plea deal to offer, woutdflect on the performance of
the entire SACGand wouldcarrywith them potential political consequencé3ne improvident
choiceor misstep—like a poorly thoughtut trial strategy—could seriously fect the public’s
perception of Mosby’s performance and hinderability to implement her agendda hus, like
the deuty sheriffs inJenkinsBorzilleri’'s exercise of prosecutorial discretigvariably
included “decigdns that actually create policydénking 119 F.3d at 1162, ands a result,
Borzilleri’s position fulfilled the first step of th&totttest

Thesecond step of thetotttest isalsomet. In Jenkins the Fourth Circuitieterminee—
based on its study of North Carolina statutes and case law—that North Carolinasthepiiits

met the requirements of the second step oSthétest because they were “alter egos” to and



“acted in the name of and with powers coterminous” to the elected sheriff. 119 E1%HBab4.
Marylandlaw, as well as Borzilleri’'s own @eription of her position, shothat similarly to the
deputy sheriffsn Jenkins Borzilleri was an alter ego dhe State’s Attorneguch thapolitical
affiliation was an appropriate requirement for her positiboldeed, againJenkins’sreasoning
applies with even more force to the case atharJenking the court found that the deputy
sheriffs were policymakers even though the sheriff could “not delegate fapaingbility for his
official duties to them. 119 F.3d at 1163. Here, by contrast, a State’s Attorney is entitled to
delegate full and finalesponsibility for prosecutions to ASAs. In Marylandtat&s Attorney
is definedas “a person authorized to prosecute an offenitel. Rule 4-102. AndMaryland
courts have consistently found tle$As areamong those persons authorized to stand in and
prosecute an offense on behalf of the State’s Attoireyact ascompletealter egos to the
State’s Attorney Seg e.g, State v. Aquilla309 A.2d 44, 48 (Md. 1973) (holding that because a
State’s Attorney generally may assign to his deputies assistants the performance, subject to
his discretion and control, of the duties required of him by law with respect to tihgtimstand
prosecution of criminal actighASAs “have the same legal powers as the State's Attorney to
representhe Statdefore grand jurieg; In re Anderson315 A.2d 540, 550 n. 24 (Md. App.
1974) (“The attorney for the State may be construed to include Assistant State'eydtand
Deputy State's Attorneys as well as the State's Attorpaf§"gl, 321 A.2d 516 (1974 5tate v.
Brown 24 A.3d 195, 198 (Md. App. 2011) (holding that an ASA was a “person authorized by
law” to sign a charging document)

In addition to Marylanatase landescribing howASAs ad as alter egos to theitate’s
Attorneys,Borzilleri pleads facts showirntpe same Sheacknowledgeshat on behalf of the

State’s Attorney she made decisions suafiwhether to charge citizens with crimes and whether



to extendplea offes. SeeECF No. 14, 1 6, 8)Sheunderscores the imparice of heduties
by describing howas a line prosecutoshe was “responsible for prosecuting some of
Baltimore’smost violent and serious crimes” on behalf of the Baltimore City SA®D at({ 5).
Moreover, perhaps more importantlytte Stottsanalysis Borzilleri admitsshe was one dhe
SAO's three Community Prosecutossrole in which she represented the StaAd¢ferney to the
publicand fellow law enforcementfficials. As Borzilleri recognizesnot only were Community
Prosecutors tasked with prosecuting “complex crimes,” but they weresgisioed to
communicateo the public on behalf of the SABorzilleri describesn her complaint how she
oftenattended community events “to communicate with Baltimore residents aboonttexits
and needs of their community.ld( at i 5,18). In Borzilleri’'s words, being a Community
Prosecutor involved serving “as a liaison between the State’s Attorneyte Qffe community,
and the local police?® (Id. at5). BecauseBorzilleri—if she had continued in this role—would
have been “involved in communicating [Mosby’s] policies or positions to the pulinight v.
Vernon 214 F.3d 544, 550 (4th Cir. 2000), and would haaeat least some degree of
discretion in doing sd]oyalty to [Mosby was] an apppriate requirement for the jébJenkins
119 F.3d at 1164.

Finally, Borzilleri has failed to distinguish her position in any meaningful sense from the
wide range of cases holding that prosecutors fall withircthed/Branti exception. Seg e.g,
Aucoin v. Haney306 F.3d 268 (5th Cir. 2002)n Aucoin the Fifth Circuit held that plaintiff

assistant district attorn&sypositionfell within the Elrod/Branti exception because Head great

% While, when analyzing Borzilleri’s position undstott | am directed to “focus on the powers
inherent in a given office, as opposed to the functions performed by a particular occupant of
office,” 916 F.2d 134 at 142, Borzilleri appears to concede that the powers inherent ircthe off
of the Community Prosecutor included “represent[ing] the State’s AttornefiteeCdnd
“answer[ing] questions on criminal law from the public.” (ECF No. 17, p. 28).

10



discretion” in handling his docketgexercised “judgment and discretion on a daily basis,
without much cotact with the district attorneyand hewas “a visible representative thfe
district attorney’s officé. Id. at 726. The courtalso found significant the fact that a number of
its sistercircuits haddetermined thagjovernment attorneygualified for theElrod/Branti
exception Id. at 275;see also Gordon v. Cty. of Rockladd0 F.3d 886 (2d Cir. 1997)
(involving assistant county attorngyfazio v. City & County of Safranciscq 125 F.3d 1328
(9th Cir. 1997)involving an assistant district attornei)pnks v. Marlinga923 F.2d 423 (6th
Cir. 1991) (involving assistant prosecuting attornglysjas v. Petka711 F.2d 798 (7th
Cir.1983) (involving an ASA)Mummau vRanck 687 F.2d 9 (3d Cir. 1982) (involving an
assistant district attorneyyanterpool v. Cuccinelli998 F. Supp. 2d 451 (E.D. Va. 2014)
(involving an assistant attorney general); Susan Lorde Martidecade of Branti Decisions: A
Gowernment Officials Guide to Patronage Dismissal39 Av. U. L. Rev. 11, 46-47 (1989)

(“All circuit court decisions—and almost all other court decisions—involving attorneys in
government service, other than public defenders, have hel@8ltbdfBranti do not protect these
positions”). The result is no different herBorzilleri exercised a significartegree of discretion
in handling cases on behalf of the Baltimore City SAO, was a visible repagge of the SAO,
and her work required her to acttire name of the State’s Attorney.

For these reasonkfind, as a matter of law, that Borzilleri occupied a position for which
political affiliation wasan appropriate requirement. Accordingiosby, as a newly elected
official, was within her rights to terminate Borzilleri to ensure decisivefaititful
implementation of her policiesnd | dismiss Counts | and Il of plaintiff's amended complaint.

b. FederalQualified Immunity

11



Evenif Borzilleri had state@ First Amendment claimyhich | conclude shkas not,
Mosby would be entitled to qualified immunity on Coufit I.

The doctrine of qualified immunity shields public officials—including statequotors,
see Wiley v. Dooryl4 F.3d 993, 995 (4th Cir. 1994)frem liability for civil damages insofar
as heir conduct does not violate clearly established statutory or constitutigimial of which a
reasonable person would have knowHhlarlow v. Fitzgerald 457 U.S. 800, 818 (1982) (internal
guotation marks omitted)An official is shielded from liabilityvhen she shows either that her
conduct did not violate a constitutional right or that the right at issue was noty'dstablished
in the specific context of the caseVierch. v. Bauer677 F.3d 656, 662 (4th Cir. 2012). For a
rule to be “clearly established,” existing appellate precedent must have “placeatubagior
constitutional question beyond debate” so that it is “sufficiently clear vieay eeasonable
official would have understood that what he is doing violates that rigteithle vHowards
132 S. Ct. 2088, 2093 (201@nternal quotation marks and alterations omitteldere, asuming
thatMosby fired Borzilleri for political reasons and that Borzilleri has stateduwsihlie political
patronage clainthe dispositive questidior the qualified immunity analysisould thus be
whether Mosby’s firing of Borzilleri violated clearly established constihal law. It did not.

Borzilleri argues that at the time of her termination, “it was clearly establishitth¢ha
First Amendment protects career government employees from being fired dyoolitical
transition by a State official merely because of their support for the incdtateg official’s
political rivals.” (ECF No. 14, 1 65)But Borzilleri overstates the breadth of thod/Branti
line of cases andoes notrticulate the right Mosby allegedly violated “at a high level of

particularity.” Edwards v. City of Goldsboyd78 F.3d 231, 251 (4th Cir. 1999).

* The qualified immunity analysis applies only to Count | because, under Margpa, federal
gualified immunity is not a defense for state constitutional torts.
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Borzilleri fails topoint to any case law, binding or even persuasive, showing that line
prosecutors, or “closely analogous” government employees) v. Corbeau284 F.3d 543, 553
(4th Cir. 2002), enjogd acleaty establisheaonstitutional right against patronage dismisaals
the time of her dismissallndeedas discussenh partsupra the caselaw existing at the time of

Borzilleri’'s terminationweakensrather than strengthens, her positiéior instancein Clark v.

Brown, 861 F.2d 66 (4th Cir. 1988), the Fourth Circuit considered a nearly identical question to

the one presented hergéhere a former assistant county district attorney asserted First
Amendment violations arising out of his politically tivated termination at the hands of his
boss, the county district attorneyhecourt, citingBranti, and cases from the Third and Seventh
Circuits holding that assistant prosecutors fit withinElred/Branti exception, upheld a district
court’s findingof qualified immunity because “[a]t the very least, [existing caselaw]
establish[ed] that dismissal of an assistant prosecutor for political reagsmotclearly
prohibited.” Id. at 68. Plaintiff, who relies almost exclusively Binod andBranti for her
gualified immunity argumenrt-both casethat weredecided preElark—fails to show that the
state of the law has changed si@iark. On this ground alone, Mosby is entitled to qualified
immunity on plaintiff'sfederalpatronage claim.

FurthermoreBranti itself shows the unsettlextate of the lawelating to politically
motivated terminations of prosecutolthough theBranti Court held that an assistant public
defender did not fit within thElrod/Branti exceptionjt alsonoted that its holding did not
necessarily apply to prosecutors like Borzilleri: “This is in conti@a#té broader public
responsibilities of an official such as a prosecutor. We express no opinion as ta wieethe
deputy of such an official could be dismissed on the grounds of political party affiliation or

loyalty.” 445 U.S. at 519 n.13 (citing a case upholding the dismissal of a deputy citgwttor

13



Therefore, for Borzillerithe existing case law at worst precludesfaderalpolitical
patronage clan and at best leaves the law unsettled in the circumstances presented here. Either
outcome leads tonly one conclusion: that no clearly established right prohibiting the politically
motivated firing of prosecutors exists. ddause the weight of calsev showsthatprosecutors
did not havea clearly established right against politically motivated terminations at the time of
Borzilleri’'s dismissalMosby is entitled to qualified immunity on Borzilleri's First Amendment
patronage claim ThereforeCountl is also dismissed on this basis

. First Amendment Retaliation Claim (Count 11)

Mosby also seeks dismissal Countll, which allegeshatMosbyunlawfully terminated
Borzilleri in retaliation forexercisingher First Amendment free speech rightéosbyargues
first that Borzilleri fails to state a clajlmandsecond, thaghe is entitled to qualified immunity on
her First Amendment claim because she did maate “clearly established law.”

a. Plausibility ofBorzilleri’s First Amendment Retaliation Claim

Thepatrtiesinitially dispute which standard to applyBorzilleri’s First Amendment
retaliation claim. Typicallycourts begin their analysis fske speech retaliation claimath two
Supreme Court caseSonnick v. Myers461 U.S. 138 (1983ndPickering v. Bd. of Ed. of Twp.
High Sch. Dist. 205, Will Cty., lllinoj891 U.S. 563 (1968)See Jenkins v. Medfqril9 F.3d
1156, 1160 n.20 (4th Cir. 1997T.he analysisnvolves three stepsinitially, a court asks
whether theplaintiff employee spoke as a citizen on a matter of “public concéartetti v.
Ceballos 547 U.S. 410, 418 (2006). If so, the court must balance “the interests of the [plaintiff],
as a citizen, in commenting upon matters of public concern and the intetesiState, as an
employer in promoting the efficiency of the public services it performs through its engddye

Pickering 391 U.Sat 568. Lastly, “if the employegclaim satisfies both of these legal criteria,

14



the court turns to the factual question of whether the employee's speech wstaatislibactor
in the employee’s termination decisiorDurham v. Jongs/37 F.3d 291, 299 (4th Cir. 2013)
(internal quotation marks omitted).

The second step of tiickeringanalysis—Pickeringbalancing—changes, however,

when political affiliationis an appropriate requirement for a government employee’s position,
thus implicatinghe Elrod/Brantiline of cases That is, vinerepolitical affiliation is aproper
requirement for a governmeemployeeand the alleged speech relates to that political affiliation,
as herethePickeringbalanceips decisively in favor of the government. As the Fourth Circuit
has explainedhe Pickeringanalysisn such casetends “to merge with the established
jurisprudence governing the discharge of public employees because of thmaldeeliefs and
affiliation.” Bland, 730 F.3l at 374. And for a position to “which tl#rod—Branti exception
applies, and an employdrarefoe does not violate his employs@ssociation rights by
terminating him for political disloyalty, the employer also does not violate his eegioiyee
speech rights by terminating him for speech displaying that political disldyadtyat 394
(citing Jenking 119 F.3d at 1164¥)ee ato Rose v. Stepher#91 F.3d 917, 923 (6th Cir. 2002)
(“[W]hen an employee occupies a position for which political loyalty is a legéim@terion, the
nature of the position itself weights the balance in favor of the governmé&iazip v. City &
Cty. of San Franciscol25 F.3d 1328, 1332 (9th Cir. 1998ame) cf. Embry v. City of Calumet
City, Ill., 701 F.3d 231, 235 (7th Cir. 2012) (holding thakr6d—Branti applies when the public
speech is nothing more than public political affiliationNilbur v. Mahan 3 F.3d 214, 218 (7th
Cir. 1993) (holding that a government employer can dismiss a policymaking emfuoyieeir

political free speeghVanterpool v. Cuccinelli998 F. Supp. 2d 451, 461 (E.D. Va. 2014)
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(concluding that Whether tle Elrod—Branti exception applie[d]” t@plaintiff’s positionwas
conclusive of both the plaintiff'political patronage and free speech retaliation clpaims

In this case, taking Borzilleri’s allegations as trueralleged speech constituted political
disloyaltytowards Mosbyor which Mosby could dismiss BorzillerBorzilleri’s political
support of Bernstein, Mosby’s opponent, included hosting a campaign event fgihing a
speech supporting him etat campaign event; distributing electronic leaflets to publicize the
event; speaking to prospective voters at another Bernstein campaign eventgigngdepla
Bernstein campaign sign on her front lawn. Accordingly, because | have previooslydz=d
that theElrod/Branti exception pplies to Borzilleri’sposition,the Pickeringscale tips decisively
in favor ofMosbyon Borzilleri’s retaliation clainandl dismiss Countl of the amended
complaint.

b. FederalQualified Immunity

Alternatively, evenf, under Fourth Circuit precedent, an employer cooliderminate
an employee for politically disloyal speech whereEhed/Branti exception appliesylosby
would still beentitled to qualified immunity on the First Amendment retaliation claDther
circuits have noted, in contrastBéand thatthe“policymaking status of the discharged or
demoted employee is very significant in fhekeringbalance, but natonclusive’ McEvoy v.
Spencerl24 F.3d 92, 103 (2nd Cir. 1997) (emphasis addedyicEvoy the Second Circuit
upheld dismissal of plaintiffsomplaint on Rule 12(b)(6) grounds, but also noted that, in the
alternative, defendants were entitled to qualified immunity since it was iokjgaeasonable
for them to believe that plaintiff's position fell within t#rod/Branti exceptionand that tk law
was unsettled as to wheth@aintiff's policymaking status controlled the dispositiorh free

speeclretaliationclaim. Seed. at 104—-105 Similarly, inLeslie v. Hancock Cty. Bd. of Educ.
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720 F.3d 1338 (11th Cir. 2013), the Eleventh Circuit upheld a district court’s finding that
defendants were entitled to qualified immunity because ‘tgarly established law bars the
termination of a policymaking or confidential employee for speaking about golidyat 1349.
So too here. As discussed abawvéarge volume of case law holih&t prosecutors fit within the
Elrod/Branti exception, andMosby washereforereasonable in believing thBbrzilleri’s
position was one where political affiliation wasapropriate requirementurthermoreas
Bland shows t was at minimuman open question as to whetlBanzilleri’s policymaking
statuscontrolled the disposition of hegtaliation claim For these reasons, Mosbyalso

entitled to qualified immunity on Count Il.

[I1.  Remaining State Law Claims (Counts|V and V)

In light of my dismissal of the first three claims asserted by Borzilleri, therentgining
claims aréherstate law claims (Counts IV and V). A district court has discretion to dismiss a
case where, as herethas dismissed all claims over which it has original jurisdiction.” 28
U.S.C. § 1367(c)(3). The supplemental jurisdiction doctrine is onesibility,” and
therefore, a court’s exercise of discretion under 8 1367(c)(3) is afforded latiidele.”
Shanaghan v. Cahjlb8 F.3d 106, 110 (4th Cir. 1995) (internal quotation marks omitfEab.
four factorsa courtconsiders irdeciding whether texercisesupplemental jurisdictioare:
“convenience and fairness to the parties, the existence of any underlying issdesab policy,
comity, and considerations of judicial economyd. “When the balance of these factors
indicates that a case properly belongs in state court, as when the-laderiaims have dropped
out of the lawsuit in its early stages and only slateclaims remain, the federal court should
decline the exercise of jurisdion by dismissing the casd@thout prejudice.” Carnegie-Mellon

Univ. v. Cohill 484 U.S. 343, 350 (1988).
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Here,after considering the aforementioned factors, | decline to exercise suppé¢ment
jurisdiction over Borzilleri’'s remaining state law claims and dismiss twehout prejudice.
Borzilleri’s state claims—an Article 40 retaliation claim and an abusive discharge elaim
involve interpretations of the Maryland Declaration of Rights and Maryland vert la
respectively, which are best reserved for Maryland state cousreover, because both
Borzilleri and Mosby are Maryland residentieclining to exercise jurisdiction would be neither
unfair nor inconvenient to the parties. Ardtly, in view of the early stage of litigatiaipsby
and Borzilleri would not be burdened by a change in jurisdiion.

CONCLUSION

For the foregoing reasons, defendant’s motion to dismiss plaintiff’'s amendgthatns
granted.Counts +llI of plaintiffs’ amended complaint are dismissed with prejudice and tSoun

IV-V are dismissed without prejudicé separate order follows

® Because | believe that the contmotfistate law governing Borzilleri’s Article 40 retaliation

claim (Count IV) diverges from the federal law governing her First Ammemd retaliation claim
(Count II), I do not find that Borzilleri has failed to state a claim on Count IV. \\Msl@oted

above, Article 40 and the First Amendment are regplari materig there are cases in which
Maryland state courts read Maryland constitutional provisions and their fedardakrparts
differently. SeePack Shack, Inc. v. Howard Ct$32 A.2d 170, 176 n.3 (Md. 2003). The
intersection of th&lrod/Branti line of cases and free speech retaliation claims appears to be one
such instance. In contrastBtand the Maryland Court of Appeals has held that where political
speech, and not just political affiliati, is at issue, a determination that Ehed/Branti

policymaking exception applies does not control the outcome of a plaintiff's feeelsp

retaliation claim.See Newell v. Runne867 A.2d 729, 746—761 (Md. 2009) (holding that even

if plaintiffs “were policymakers, we nonetheless are unable to conclude, as a matter of law, that
theElrod/Brantitest would shield them from liability”)Q’Leary v. Shipley545 A.2d 17, 20-25

(Md. 1988). Accordingly, this case appears to be the rare instance in ihigpglicable law is
different for the First Amendment and Article 40 claims, and thus, | do not gi€oisnt IV on
12(b)(6) grounds.

® |f Borzilleri chooses, she may file her claim in a state court “within thirty d&yise entry of

this court's order of dismissal without it being tHverred.” Farmer v. Kavanagh494 F. Supp.

2d 345, 371 n.51 (D. Md. 2007) (citing Md. Rule 2-101(b)(2)).
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May 31, 2016 s/

Date J. Frederick Motz
United States District Judge
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