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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

RAYMOND EDWARD GILL *
V. *  CIVIL ACTION NO. RDB-15-3819
(Related to Criminal Case RDB-01-478)
UNITED STATES OF AMERICA *

*kkkk

MEMORANDUM OPINION

This matter is before the Court on df-sepresented “Writ of Coram Nobis” filed by
Raymond Edward Gill, dated December 8, 2015. Mihtifat Gill is proceeding pro se, his Writ
has been generously construed ahalenge to the sentence imposedJmted Sates v. Gill,
Criminal No. RDB-01-0478 (D. Md. 2002). Gill seemipglleges that he was convicted of a count
not charged in the original indictment atiet bank where the robbery was committed was not
federally insured. ECF No. 1 at pp. 1-2.

The Writ of Error Coram Nobis is an extramrary remedy which may be used to correct a
fundamental error in a criminal conviction “prasiag circumstances compelling its use to achieve

justice.” United Statesv. Denedo, 556 U.S. 904, 911 (2009) (intexl quotation marks omittedee

! On April 9, 2002, judgment was entered and Gill was sentenced to a 151-month term in the

U.S. Bureau of Prisons for bank robbery and attednipéak robbery, committed in violation of 18 U.S.C. §

2113 (a) & (f). Gill was further ordered to serve three years of supervised release and to pay a special
assessment of $100.00 and restitution of $2,53&@&&0United Satesv. Gill, Criminal No. RDB-01-0478 (D.

Md. 2002). On September 12, 2013, a bench warrastissued to revoke Gill's supervised reledseat

ECF No. 69. A hearing was held on March 13, 20@4l’s supervised release was revoked and he was
ordered to serve a 24-month sentence, concurrent to the 480- month sentence inuputeedatesv. Gill,

Criminal No. RDB-13-0577 (D. Md.)ld. at ECF No. 76.
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also United Sates v. Akinsade, 686 F.3d 248, 252 (4th Cir. 2012). Relief is limited to those
petitioners who are no longer in custody pursuant to their convicsem€arlisev. United Sates,

517 U.S. 416, 429 (1996), for whoniieé¢is no longer available by way of an alternative remedy,
such as habeas corp&e Denedo, 556 U.S. at 911Akinsade, 686 F.3d at 252. Although, federal
courts may grant relief from a conviction by wafycoram nobis after a petitioner has completed the
sentence at issueges28 U.S.C. § 1651 (2006)nited Sates v. Morgan, 346 U.S. 502, 512-513
(1954), the Supreme Court has stated that “it fiscdlt to conceive of a situation in a federal
criminal case today where a writ of coram nobis would be necessary or approfasiiale, 517
U.S. at 429.

To be entitled to coram nobis relief, a petitiomarst demonstrate that: “(1) a more usual
remedy is not available; (2) valid reasons exishiat attacking the conviction earlier; (3) adverse
consequences exist from the conviction sufficiersiaiisfy the case or controversy requirement of
Article 1lI; and (4) the error is of the most fundamental charactdnited Sates v. Bazuaye, 399
Fed. Appx. 822, 2010 W.L. 4366456, * 1 (4th Cir. 2010) (unpublished), ¢tiiradpayashi v. United
Sates, 828 F.2d 591, 604 (9th Cir. 1987). Gill has maide such a demonstration and relief under
the writ must be denied.

This Court must also determine whether Gifbst-judgment filing must be construed as an
unauthorized and successive § 225%iomattacking his conviction, aalternatively, a proper Rule
60(b) post-judgment motioresking a remedy for some defect in the collateral review process itself.

The answer to this question is important bec@usss jurisdictional implications. If Gill's Writ is



construed as an unauthorized and successR258 motion directly attacking his conviction or
sentence, then this court lacks jurisdiction to considée#.United States v. Winestock, 340 F.3d
200, 206 (4th Cir. 2003).

This Writ directly attacks Gill’'s 2002 sentence, and is more appropriately construed as a 28
U.S.C. § 2255 Motion to Correct, Set Aside or Vac&se Calderon v. Thompson, 523 U.S. 538,
554 (1998) (ruling it is the subject mattf the motion and not a petitiofreidescription which
determines its status). As such, the Motion represents §&llenth attempt to collaterally attack his
2002 conviction and/or sentencgee Gill v. United Sates, Civil Action Nos. JFM-01-0478 JFM-
04-2321, JFM-06-150, JFM-07-2425 , and RDB-15-36ccessive motionsider 8 2255 may not
be filed absent leave to do fsom the Court of AppealsSee 28 U.S.C. 88§ 2244(b)(3)(A) & 2255;

In re Avery W. Vial, 115 F.3d 1192, 1197-98 (4th Cir. 1997ince Gill has not obtained this
authorization from the United States@t of Appeals for the Fourth Circdithe Motion must be
dismissed for lack of jurisdictionSee Evansv. Smith, 220 F.3d 306, 325 (4th Cir. 2000).

Gill has no absolute entitlement fopeal the denial of his § 2255 Motiogee 28 U.S.C. §
2253(c)(1). A certificate of appealability may issady if the applicant has made a substantial
showing of the denial of a constitutional rightd. at 82253(c)(2). Gill “must demonstrate that
reasonable jurists would find the district courssessment of the constitutional claims debatable or

wrong,” Tennard v. Dretke, 542 U.S. 274, 282 (2004) (quotiftack v. McDaniel, 529 U.S. 473,

2 This incorrect case number is noted on the dockest United Satesv. Gill, Criminal

No. RDB-01-478 at ECF No. 33.

3 The Fourth Circuit last deniexlithorization on June 7, 200%ee In Re: Gill, CA-07-179



484 (2000)), or that “the issues presented valequate to deserve encouragement to proceed
further,”” Miller-El v. Cockrell, 537 U.S. 322, 335-36, (2003) (quotayefoot v. Estelle, 463 U.S.
880, 893 n. 4 (1983). The Court declines to issterificate of appealabilitpecause Gill has not

made the requisite showing. A separate Order follows.

Date: December 16, 2015 1S/
RICHARDD. BENNETT
UNITED STATES DISTRICT JUDGE

(4th Cir. 2007).



