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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

JAYNA SAWYER, et al.,
V. : Civil No.CCB-16-118
UNION CARBIDE CORPORTION, et al.

MEMORANDUM

The estate of Joseph Morris, his surviving spouse, and his surviving children sued Foster
Wheeler, LLC (“Foster Wheelerih the Circuit Court for Baltimore City. Morris died from
mesothelioma, and the plaintiffs claim under varistage law theories & the defendants were
responsible for exposing him to the asbestas ¢hused his diseageoster Wheeler removed
Morris’s action to this court under the federdicdr removal statute8 U.S.C. § 1442(a)(1).

This court initially remanded the case to state td@in appeal, the Fourth Circuit reversed that
order, and remanded the case to this courfiuither proceedings. Now pending again is the
plaintiffs’ renewed motion to rema the case to state court. Teeues have been fully briefed,
and no hearing is necessary. See Local R. 105.M(D2016). For the reasons stated below, the

court will deny the plaintiffs’ motion to remand.

BACKGROUND
The plaintiffs claim that Morris was diagrezswith asbestos-related mesothelioma on
December 1, 2014, and died as a resultisfdisease on March 1, 2015. (Compl. 12-13, ECF

No. 2.) Allegedly he was exposamlasbestos at Bethlehem St8phrrows Point Shipyard (the
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“shipyard”), where he worked as a “riveter leadnd boiler maker in the ‘boiler shop™ from
1948 through the 1970s. (Compl. 12; Pls.” MotnRed 3, ECF No. 138-1.) The plaintiffs filed
their complaint in the Circuit @urt for Baltimore City on June 2015, alleging theories of strict
liability, breach of warranty, rigence, fraud, conspiracy, nkat share liability, loss of
consortium, and wrongful deattCompl. 10.) Foster Wheeleitdd its notice of removal on
January 11, 2016. Foster Wheeler claims it “ufactured marine boilers and auxiliary
equipment for use on Navy ships pursuant toremts and specifications executed by the Navy.”
(Notice of Removal § 6, ECF No. 1.) The defent&basis for removal is that Foster Wheeler
was acting under an officer or agency of thetéthStates within the meaning of 28 U.S.C. §
1442(a)(1) in the manufacture and sale of boilers for the Navy.

The plaintiffs moved to remand to state ¢aur February 9, 2016, and this court granted
that motion on the grounds that Foster Wheeldrriw established a calible federal defense,
nor a causal nexus between the plaintiffs’alaiand actions taken by Foster Wheeler under
color of federal law. The plaintiffsppealed, and the Fourth Circuit reversgdwyer v. Foster
Wheeler LLC860 F.3d 249, 259 (4th Cir. 2017). The Fourth Circuit remanded the case for
further consideration regarding the timeliness of remdaal.

ANALYSIS

To remove a case, the defendant ordinarilgifile a notice of nmoval in the district
court within 30 days after recang the initial pleading. 28 U.S.C. 8 1446(b)(1). Where, as here,
the complaint does not provide safént details of the plaintiffElaims to demonstrate that the
claims are removable, the defendant mayawsmwithin 30 days of receiving “an amended

pleading, motion, order or other paper from whiandly first be ascertained that the case is one



which is or has become removable.” 28 U.§Q446(b)(3). The “other paper” requirement “is
broad enough to include any information recditg the defendant, whether communicated in a
formal or informal manner.Yarnevic v. Brink’s, In¢.102 F.3d 753, 755 (4th Cir. 1996)
(internal quotation marks omitted). The groundsrémnoval must be “apparent within the four
corners of the initial pleadg or subsequent paperCitrano v. John-Crane-Houdaille, Incl,
F.Supp.3d 459, 465 (D.Md. 2014) (quotingvern v. General Motors Corpl21 F.3d 160, 162
(1997)). The court is nwequired “to inquire into theubjective knowledge of the defendant.”
Id; see also Houser v. Ammco To@l&/a Hennessy Industries, In2013 WL 3364377, *3-*4
(D.Md. July 2, 2013) (holding identification “of ¢hexact U.S. Navy ships on which the plaintiff
was allegedly exposed to the defendant’s asbestokicts gave the defendants adequate notice
to trigger the thirty-day removal limitation"ovington v. Owens lllinois Glass C@012 WL
4764883, *2 (D.Md. Oct. 5, 2012) (stating “[Defendaddes not bear the burden of conducting
outside research in order ascertain whether the Complaint is removabl&ihg v. Alltite
Gaskets2012 WL 4764774, *2 (D.Md. Oct. 5, 201Rurley v. Alltite Gasket£012 WL
4764901, *2 (D.Md. Oct. 5, 2012).

The unreporte€ovington Bing, Hurley,andHouserdecisions are particularly
instructive to this case. Those cases alsolwagbasbestos exposure during shipyard work. In
each case, removal was proper only once tliaagular nexus between Decedent, [the
defendant], and the U.S. Navy Vessel allegeddpid of the asbestos exposure” was identified
through identification of the ggific Navy ships upon which the decedent allegedly worked and

was exposed to the defendant’s product.

! Unpublished opinions are cited not as precedent, but for the soundness of their reasoning.
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Foster Wheeler argues that its January2016, notice of removal was timely because it
was filed within 30 days dbavid Williams’s deposition oDecember 11, 2015. (Notice of
Removal 11 2-3.) In his deposition, Williams sha&lworked in the boiler shop of the shipyard,
and Morris was “[t]he helper most of the @iwhen Williams workedhere. (Williams Dep. 11,
13, Notice of Removal Ex. B, ECFoN1-1.) Foster Wheeler claintsvas first ascertainable that
the case was removable when Williams responddide question, “Do you know the names of
any of the ships that you were building boilers for?” (Williams Dep. 68.) Williams testified, “No.
When | went there, | knew Vietnam War and weaeveuilding Navy ships for that, but as far as
the names and things like that, ndd.)

The plaintiffs claim that Foster Wheel®as aware of the information contained in
Williams’s testimony no later than November 20,15, when the plaintiffs filed interrogatories
and document requests directed to Foster Whemeltech provided Foster Wheeler with a list of
ships constructed at the shipyard from 18#8ugh 1979. (Interrog. No. 11, Mot. Remand Ex. 9,
ECF No. 138-12.) Some of those ships were detegnas “USS,” or “Unitebtates Ship,” in the
interrogatory, and the plaintiffs asked Foster Wheeler to provide all documents and information
relating to the construction of ibers for use on these ship&l.j The plaintiffs had previously
provided an answer to an integatory indicating that Morrigas exposed to asbestos from
Foster Wheeler boilers in higork as a boilermaker at tishipyard from 1948 through the
1970s. (PIs.” Suppl. Answers to InterrogsMgt. Remand Ex. 8, ECF No. 138-11.) Together,
these two pieces of information alerted FoSt#mreeler that some Navy ships were built at the
shipyard during the time periodahMorris was allegedly exposéal asbestos while constructing

Foster Wheeler boilers.



As noted above, the Fourth Circuit hast@aed against inquiring into defendant’s
subjective knowledge. Whether M actually worked on any of the Naval ships mentioned in
the list of ships constructed from 1948 to 1979 isapgarent from within the four corners of the
combined discovery materials provided by plaintiffs. Toington Bing, Hurley andHouser
cases each required identification of the spestiip(s) connected with lbsstos exposure. A list
of ships constructed in the shipyard while Mowigs employed there, only some of which were
Naval, falls short of this standard of spegitff. Therefore, Williams’s testimony is the first
“paper” that establishes withits four corners the “triangular nexus” between Morris, Foster
Wheeler, and work undertaken for the U.S. Nd&yen though the testimony does not identify
the specific U.S. Naval shipsvolved, Williams did clearly statthat he worked with Morris
while constructing U.S. Navy ships for the Vietham War.

The plaintiffs also claim that their desidima of Foster Wheeler corporate designee Mr.
Christenson on their witness list September 8, 2015, triggered the removal clock. They claim
the Fourth Circuit relied on U.S. Naval comttiathat were referred to in Christenson’s
deposition, and not in Williams’s deposition. This claim is based on the Fourth Circuit’s
statement, “the record showsat during Morris’ tenure as @mployee at Sparrows Point
Shipyard, Foster Wheeler manufactured boilers uodetracts with the U.S. Navy for use on its
vessels.’'Sawyer v. Foster Wheeler LL860 F.3d at 255.

Yet, the Fourth Circuit’s statement is merely a summation of the same facts discussed
above: that U.S. Navy ships were construatettie shipyard while Morris was allegedly
exposed to asbestos through his work thdilee Fourth Circuit's statement does not

demonstrate that Christenson’s deposition idexutifiee clear nexus within its four corners as



needed to trigger the removabck. Merely listing Christerm and expecting defendants to
obtain and review the 1994 transcript, whiclamy event contained no reference to Morris, is
again attempting to place an investigative burdlethe defendant not warranted under case law.
The required nexus was first identifibg Williams’s testimony on December 11, 2015.
Removal on January 11, 2016, was within 30 daykaiftestimony and is timely. The plaintiffs’
motion to remand will be denied.
A separate order follows.
Januaryl0,2018 IS/

Date Catherine C. Blake
United States District Judge




