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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

WAYNE OLIVER
V. : Civil No. CCB-16-1057

CAMPBELL MCCORMICK, INC.

MEMORANDUM

WayneOliver sued CampbelMcCormick, Inc. (CampbelMcCormick”), MCIC, Inc,
and the Walter E. Campbell CompanyCircuit Court for Baltimore Cityalleging that exposure
to asbestos in the defendants’ products caused his mesotheGemeral Electric Company
(“GE”"), a third-party defendant in the Circuit Court, removed the dastederal court. Now
pending is Oliver's motion to sever and remand all-thord party claims and Campbell
McCormick’s motion requesting th#te court reconsider staying the proceedinfse issues in
this case have been fully briefed, and no hearing is neceS&styocal R. 105.6 (D. Md. 2016).
For the reasons that follow, Oliver's motion to sever and remand will be granted, and Campbel
McCormick’s motion to reconsider will be granted in part and denied as moot in part.

BACKGROUND

Oliver worked as pipefitter's and drafting apprentice at Fore River Shipyard in Quincy,
Massachusetts from 1967 to 1970. (Compl. T 3, ECF Néi€then worked asp@ping systems
field engineer at Calvert Cliffs Power Generating Station Lusby, Maryland from
approxmately 1972 to 1978.d.) Oliver was diagnosed with mesotheliomatie spring of
2015 which he alleges was caused by exposure to the defendants’ products that contained
asbestas(ld. 11 7, 12, 18id. p. 7, Additional Informatior)

In August 2015, Oliver suetiventy-seven defendantsncluding GE, in Massachusetts
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state court, alleging that he was exposed to the defendants’ “ast@staising materials” while
working in Massachusetts and Marylar{tilotice of Removal Ex. A, Mass. @pl. T 4, ECF No.
1-2.) That case was removedttee United States District Court for the District of Massachusetts
on October 1, 2015. (Notice of Removal § 2, ECF Nplni.December 2015, Oliver brought a
separate lawsuin Circuit Court for Baltimore City, alleging that, while working Maryland
he “used, worked with and/or was exposed to asbestos products that were manufactured,
supplied and/or installédy the three defendants in this ca@ompl. § 3) On March 14, 2016,
CampbeHMcCormick movedto stay the Maryland proceedings until the Massachusetts case
concluded or, in the alternativeg modify the pretrial schedule, (CampbkltCormick Mot.
Stay, ECF No. 15), which Oliver opposed, (Resp. Opp’'n Stay, ECF NadOd Mlarch 3, 2016,
Campbell-McCormick brought thirdparty complaint against several companiesluding GE,
pursuant to Md. Code Ann., Cts. & Jud. Proc. 8481, et seq.the Maryland Uniform
Contribution Among Joint Toiffeasors Ac{*MUCAJTA") . (CampbelMcCormick ThirdParty
Compl. T 6 ECF No. 16see alsacCampbeHMcCormick CrossClaim, ECF No. 25 On April 8,
2016, GE invoked the government contractor defense to tort liabilityeandved the case to
federal court under the federal officer removal statute, 28 U.S.C. § ld32(@otice of
Removalf{ 6, 1614.) Several other thirgharty defendants joined in GE’s request for removal
based on the federal contractor defenSeeECF Nos. 43, 47, 49, 69.)

On May 19, 2016, Oliver filed a motion to sever and remand aHttmoah party claims.
(Mot. Sever and Remand, ECF No. 6Qljver argues that this court should decline to exercise
supplemental jurisdiction over his stddev claims becausthatjurisdiction “is premised entirely
on CampbelMcCormick’sthird party contribution claims against the removing defendants.” (

1 10.) CampbelMcCormickand several thirgharty defendants, including Giled responses in



opposition. eeECF Nos. 73-76, 78-80.) Oliver replied. (Reply, ECF No. 87.)
On June 7, 2016, | denied CampkditCormick’s requestto staythe proceedings but
granted the alternative modification of the pretrial schedule. (Order Mgt. B&+ No. 81.0n
June 9, 2016CampbelMcCormick fileda motion to reconsider the stay denial, (Mot. Recons.,
ECF No. 82), to which Oliver filed a response in opposition, (Mot. Recons. Resp. Opp’n, ECF
No. 98), and Campbell-McCormick replied, (Mot Recons. Reply, ECF No. 103).
ANALYSIS

Thirty-dayfiling deadlnein 28 U.S.C. 8§ 1447(c)

CampbelHMcCormick and the thirgharty defendants argue that Oliver’'s request for
remand is untimely because it was not made within the {tiayfiling deadlinerequired by28
U.S.C. § 1447(c). The court agrees with Oliver tmatrequest for severance and remand was
made pursuant to 28 U.S.C. § 13@&eMot. Severand Remand Mem. Law 2, 4, ECF No- 63
1), which does not contain a tinfienit. In Hinson v. Norwest Fin. S.C., In¢he Fourth Circuit
considered a case in whichetlplaintiffs filed a motion to remand under Section 1367(c),
arguing,as Oliver doe$ere,that state lavpredominatedSee239 F.3d 611614 (4th Cir. 2001)
The defendanargued that the motion to remand was untimely under Section 1447(c) bicause
wasmade more thathirty days after the filing of the notice of removhl. The Fourth Circuit
rejected tht argument, and held that Section 1447%@&s not applicable becaus¢he parties
[did] not assert ay defect in the removal processd. at 616 seealso28 U.S.C. § 1447(c) (“A
motion to remand the casa the basis of any defeather than lack of subject matter jurisdiction
must be made within 30 days after the filing of the notice of removal under sectiora)1446(
(emphasis added)Here, no partycontends thergvas a defect in the removal procebsstead,

Oliver is invoking thecourt’s discretionaryremand power, which is “inherent in the statutory



authorization to decline supplemental jurisdiction under 8§ 1367KthSon 239 F.3dat 617.
Accordingly, the thirty-day filing deadlinein Section 1447(c) is ria bar to Oliver's motion to
sever and remand.

. Motion to sever and remand

Oliver does not appear to contest the removat, that this court has supplemental
jurisdiction over Oliver’'s statealv claims (SeeMot. Sever and Remand Mem. Law2, 3-5)
Instead,Oliver argues that the court should decline to exercise its supplemergdicfion by
severing and remanding all ntimrd party claimdecause the state law claims predominate over
thefederal ones(ld. at 2, 4-7.)

A court’s discretion to decline to exercise its supplemental jurisdiction isntsaibed

by 28 U.S.C. 8§ 136¢]. According to the statute, a declination is permitted only whgnhe
claim over which the court has supplemental jurisdiction “raises a novel or corsplex of
State law,” (2) the claim “substantially predominates over” the claim over wheloourt has
original or removal jurisdiction, (3) the court has disnulsak claims over which it has original
or removal jurisdiction, or (4) there are “exceptional circumstances” and “clomgpedasons.”
28 U.S.C. 8§ 1367(c). And the cowrtdiscretion is further circumscribed by case |after
determining that one or mowd these statutory factors would be satisfied, “the federal court
should consider ‘principles of economy, convenience, fairness, and comity’ anewkiee
efforts of a party in seeking remand amount to a ‘manipulative tdddmson 239 F.3dat617
(quotingCarnegie-Mellon Univ. v. Cohijl484 U.S. 343, 357 (1988)).

Severanceand remands appropriatehere because the state law claims substantially

predominate over the federal contractor defethse gives thiscourt originaljurisdiction. As

! Qliver, while acknowledging that removal was timely, has preservedright to contest the merits of the
government contractor defense asserted by the-phiry defendantsSgeMot. Sever and Remand Mem. Law 7
n.2.)
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Oliver points out] found severancéo beappropriate in gimilar case wherall of the plaintiff's
claims were based on state law adkfendant asserted a federal defe®se Joyner v. A.C. &

R. Insulation Cq.2013 WL 877125, at *10 (D. Md. March 2013),aff'd sub nom. Wood v.
Crane Co, 764 F.3d 316 (4th Cir. 20143ee also Madden v. Able Supply &05 F. Supp. 2d

695 702 (S.D. Tex. 2002) Here, Oliver’s claimsand the defendants’ thuphlrty clains for
contribution, a based entirely on state laf@eeCompl. 11 219; CampbeHMcCormick Third

Party Compl.yf 4, 6, 8) Further, none of the defendants requested removal; onlypartg
defendants-against whom the plaintiff has not asserted any claitid.? As the plaitiff points

out, the federal contractor defense, the one claim that provides this court with lorigina
jurisdiction, would becomeelevantonly if the defendants are found to be liable for Oliver’s
state lawcauses of actiorSeeHaupt v. State667 A.2d 19, 186 (Md. 1995) (“[A] claim for
indemnification or contribution does not accrue until judgment has been entered againgythe pa
seeking indemnification or contributidh. Several courts have relied @milar procedural
postures tgustify remand SeeCrocker v. Bordeninc., 852 F. Supp. 1322, 1331 (E.D. La. 1994)
(“Many of the [thirdparty claims] may become moot . . . [because] if the plaintiffs lose in the
state court trial against the defendants in the main demand, th@dhiydtdemand shall nadally
fall.”); Brown v. Ky. Utils. Cq.2015 WL 6476096, at *2 (W.D. Ky. Oct. 26, 2015 Kintiffs
original claims against Defendants can proceed to trial[taeddefendant’stlaims againskthe
third-party defendantjare necessarily premised upfthe defendantlhaving any liability to
Plaintiffs for their injuries).® In Crocker, for example, another federal district court sevened

remandedhe “main demands,” which were based on state law, #&ofthird-party demand,”

2 campbeHlMcCormick notes that the plaintiff idoynerspecifically disclaimed any federal cause of acti®ee
Joyner 2013 WL 877125, at *1As this court has already noted, however, andhasplaintiff has pointed out,
Oliver has not brought any feds claims against the defendants or tipedty defendants.

% Unpublished opinions are cited for the soundness of their reasoning, noy foregzedential value.
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which was based on thederal officer removal statute asuilarly constituted the only federal
claim in the casdn part because “[c]learly state claims substantially predominate avdorib
federal claim.” 852 F. Suppt 1330.This court, toofinds thatthe statdaw clams predominate
over the federal contractor defense, the only claim over which the court hasl guigsciction.

The case law factors also support severance and remand. As | nd@hary “[t]his
court must respect Maryland’s prerogative to appmyotvn laws, as well as [the plaintiff's]
desire to litigate issues of Maryland law in the Maryland state co@@4.3 WL 877125, at *10.
Furthermore,n this case, Oliver apparently has a pending trial date scheduled to begal sever
months from now. SeeMadden 205 F. Supp. 2d at 702 (Noting, as a “compelling reason[]” in
favor of remand, that the plaintiff's “state court trial setting [wa]s less thdu wigeks away.”);
Crocker, 852 F. Supp. at 1329 (Listing as important to the remand inquiry thehttcthe
plaintiffs “have trial dates pending in state court in about one month.tontrast, as of March
28,2016, no trial date had been scheduled in the MassachusettsSessepg’'n Mot. Stay 2, 5,
ECF No. 17.)Oliver’s treating physiciamloubtsthat his patientwill survive beyond the end of
2016and notes that, if he dodsg will suffer froma greatly reduced quality of lif¢Reply Ex.

A, Rabin Decl. § 5, ECF No. 8F) The court mayconsider Oliver's prognosis when
determiningwhether remand would further principles of fairness and convenigreeGenusa v.
Asbestos Corp.18 F. Supp. 3d 773, 789 (M.D. La. 201Adopting the magistratgudges
report, which considered, in recommending that the district gparttthe plaintff's motion to
sever and remandhat“[the plaintiff] suffers from malignant mesothelioma and would like to
proceed with trial in state court, his chosen forum.”).

The parties opposing remand make much of the fact that parallel litigation is ongoing

* Oliver has represented that the October 6, 2016, trial date is still \BgdieRéply 4 &n.4.) CampbelMcCormick
alleges that no trial date is in place in the state court case. (Mot. Recons. ReplyitBer way, Oliver is more
likely to have his day in court before his health significantly declinggitase is remanded.
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MassachusettsThe defendants in this case, howewsguld not be subject to the personal
jurisdiction of that court(SeeMot. Sever and Remand Mem. Law ZampbeHMcCormick
also argues that severing and remanding the case would “cause Cavigibaetinickto lose the
ability to pursue claims for contribution” against the tipatty defendants, (Campbell
McCormick Resp. Opp’n Mem. Law 12, ECF No-¥B and the thirgbarty defendants make a
similar argument that preventing them from participating in tmectliaction would unfairly
prejudice them(Atwood & Morrill Co. RespOpp’'n 67, ECF No. 74), and require them to be
“stuck’ with the amount of a state court judgment. against CampbelMcCormick,” (Aurora
Pump Co.Resp.Opp’'n 3, ECF No. 75). As Oliver points out, however, these arguments are
misleading. Maryland’s highest counias made clear that defendants are allowed to bring
contribution claims in separate actions and noted, in particular, that the MUCAJTAaoes
requireotherwise.See Mercy M& Citr. v. Julian 56 A.3d 147, 163 (Md. 2012) (“[T]here is no
expres®n in Section 31405, or any other provision of the Act, that a cratsm for
contribution musbe asserted in the original actin It stands to reason, therefore, that if
CampbeHMcCormick could sue the thirgarty defendants after a judgment was entered in the
main action, then CampbéiicCormick and the thirgharty defendantsannotargue that they
will be prejudiced by this court’s decision to sever esrdard all but the thireparty claims. And
unlike in Joyner there is no potential of bifurcating claims against one party between sfate an
federal courtas the only claims pending against the Hpeadty defendants at@e contribution
claims.See2013 WL 877125, at?0. Finally, third-party defendan€Crane Caopany (“Crane”)
proposedhat this court transfer the actionttee United States District Court for the District of
Massachusetts in order to avoid the multijpleim litigation concerns.§eeCrane Resp. Opp’'n

2, ECF No. 79.) As Crane points out, however, the defendardgs,whom the Massachusetts



court hasno personal jurisdiction, would need to consent to a transfer of the entire ddtian. (
3.) No motion to transfetet alone consent by all parties to transfer the case, is pending before
this court. Accordingly, the court will decline to adopt Crane’s suggestion.

In conclusion, consideringhe Section 1367(c) factors and “principles of economy,
convenience, fairness, and comity,” the court will @agrcise its supplemental jurisdiction over

the non-third party claims. Oliver’'s motion to sever and remand will be granted.

Il Motion to reconsider stay of proceedings

Given that the court will grant Oliver's motion to sever and remand thehnohparty
claims, the motion to reconsider staying that portion of the proceeditigse denied as moot.
The court, however, will grant the motion to reconsider the stay with regard to hpdrty
claims over which the court will retain jurisdiction

CONCLUSION

For the reasons stated above, the court will grant Oliver's motion to seveeraand all

non+third party claims. It will grant in part and deny as moot in parh@zell-McCormick’s

motion to reconsider. A separate order follows.

July 18, 2016 1S/
Date Catherine Blake
United States District Judge




