Jardina v. Department of Public Safety and Correctional Services et al Doc. 93

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
JAMES J. JARDINA, #41&67
Plaintiff,
Civil Action No. JKB-16-1255

V.

DEPARTMENT OF PUBLIC SAFETY AND
CORRECTIONAL SERVICES et al.,

T N N .

Defendants.
sk
MEMORANDUM OPINION

Pending areselfrepresented Plaintiffames J. Jardina‘gerified Amended Complaint
(ECF No. 65) andDefendants Vdrden Richard Gihan and former AssistantWarden Derse
Gelsinger’'s Motion to Dismiss pin the Alternative, Motion fo Summary JudgmerECF 80.
Jardinafiled an opposition to thealispositive motionsupported bydeclarationsunder oath
ECF85. The Court will consider the verified exhikdisd declarationsubmittedoy Graham and
Gelsinger and treat thed¥lon as one for summary judgmerECF 80. Also before th€ourtis
Jardina’s Motion for Appointment of Counsebhich will be denied ECF 89 see Local
Rule 105.6 (D. Md. 2018

l. Background

Jardina is a Maryland inmate whaescribes himself as “wheeléhabound” and

handicapped.Compl. ECF 1 at 4.When he first arrived at Western Correctional Institution

(WCI), Jardinaused a walker and an ileostomy Bagardina Decl. ECF 8% at 1 14; ECF 85

1 An ileostomy is used to move waste out of the body. The apparatus isaByripstalled when the colon or
rectum is not working properlySeehttps://medlineplus.gov/ency/article/007378.htm
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at 4 His claims in the initial Complaint arose from Wy 6, 2015 fall from a wheelchair
while he was confined &/Cl.? ECF 1 at 5.

Jardinainitiated thisaction on April 27, 2016,by filing a Complaint pursuant to 42
U.S.C. 81983 againstWexford Health Sources, IncRobustianoBarrera, M.D., and Beverly
McLaughlin, C.R.N.P.(collectively, the Medical Defendanisand the Department of Public
Safety andCorrectional Services (“DPSCS”Warden Grahamformer Assistant Warden
Gelsinger, and COII Bobby J. Ziler, (collectively, thate Defendantsjaising claimsinder the
Eighth Amendmentthe Americans with Didalities Act (ADA), and a pendent state law claim
underthe Maryland Tort Claims ActECF 14.

On March 3, 2017the Courtgranted the Medical Defendants’ Motion to Dismiss or, in
the Alternative, for Summary JudgmenECF 52. The Court dismissed altlaims against
Wexford. ECF No. 52.Jardin& claimsagainst Defendants Barrera and McLaughlin under the
ADA, 42 U.S.C. 8§ 1213t seq, were dismissed withoudrejudice. Id.; see alsdMemorandum
Opinion, ECF31 at 3, 221 (noting Jardinahad alleged no facts to state an ADA claim)
Compl. ECF 1 at 4.The Court granted summary judgment in favor of Barrera and McLaughlin
as to Jardina’s clainthat they failed to personalize and maintain a wheelchair for him in
violation of his rights under the Eighth AmendmeB®CF 52 Additionally, the Courtgranted
the State Defendants’ Motion to Dismiss or, in the Alternative, for Summadgnient. The
Court dismissed thelaims against the DPSC8ismissed theADA claims against Graham
Gelsinger and Zilerwithout prejudice, anegnteredsummary judgmenin favor of Graham,
Gelsinger, and Ziler as to Jardina’s Eighth Amendment claims that theywaittedeliberate

indifference to his safetyegardinghis fall from a wheelchair Id; see alsoMemorandum

2 Jardina presently is incarcerated at Dorsey Run Correctional Facility ED)RCJessup, Maryland.



Opinion, ECF31 at 3, 221 (noting Jardina alleged no facts to state an ADA clairshow he
was excluded from a program or activity for which he was otherwise igdatih the basis of a
disability); Compl. ECF 1 at 4.The Court declinedo exercise supplemental jutistion over
Jardina’s state law claim. ECF 51 at 21.

The Court ncorporates by referenterethe facts and standard of review set forth in its
March 3, 2017, Memorandum Opinion. ECF No. 51.

Jardina appealed to the United States Court of Appeals for the Fourth Circuit. ECF 55
On August 23, 2017, the Fourth Circudiismissed the appeal anelmanded this cager Jardina
to file an amended complaint, stating tlh@&cause thi€ourt had identified a deficiency that
Jardina may remedy by filing an amended complaint, the order Jat@dimaappealingvas
neither a final aler nor an appealablaterlocutory collateral ordetdardina v. DPSCS, et al.
No. 176413 (4th Cir. 2017) (per curian@iting Goodev. Cent.Va. Legal Aid Sc'y, Inc., 807
F.3d619, 623-244th Cir. 2015); Domino Sugar Corp.v. SugarWorkersLocal Union392
10 F.3d 1064, 1066-67 (4tbir. 1993). ECF 57.

On September 15, 2017, this Court grantaddinatwenty-eight days tgarticularize his
ADA claimsagainstthe remaining defendant€EECF Na 59; see alsocComplaint ECF 1 at 4
(alleging ‘Md. DPSCS WCI Medical and Administrative Staff have knowingly failed to provide
reasonable accommodations to Jardina in violation qAD&].” ).

On December 27, 2017, Jardina filed the Amended Complaint, assgeimg against
Graham, GelsingerBarrera, andMcLaughlin ECF 65. Jardina raised no claims against

Correctional OfficeZiler. Thus, the claims against Ziler will be dismissed with prejudice.



On March 19, 2018, Jardina filed a Motion to Withdraw his claims against Barmra an
McLaughlin withou prejudice. ECF No. 75. Barrera and McLaughlin filed a consent to the
Motion. ECF 78. The Court granted the Motion on March 30, 2018. ECF 79.

Il. Motion for Appointment of Counsel

A federal district court judge has discretionary power to appoint counsel under 28 U.S.C.
§ 1915(e)(1)? where an indigent claimant presents exceptional circumstanBes. Cook V.
Bounds 518 F.2d 779 (4th Cir. 19753ge also Branch v. Cql€86 F.2d 2645th Cir. 1982).
There is no absolute right to appointment of counsel; an indigent claimant mustt prese
“exceptional circumstances.”See Miller v. Simmons814 F.2d 962, 966 (4th Cir. 1987).
Exceptional circumstances exist where a “pro se litigantahaslorable claim but lacks the
capacity to present it.'See Whisenant v. Yuait89 F.2d 160, 163 (4th Cir. 1984), abrogated on
other grounds byallard v. U.S. Dist. Ct 490 U.S. 296, 298 (1989) (holding that 28 U.S.C.
§ 1915 does not authorize compulsory appointment of counsel).

Upon careful consideration of the Motion (ECF 89), Jardina’ptegge Memorandum in
support, and higprevious filings, the Court finds thdardinahas demonstrated the ability to
articulate thelegal and factual basis of his claims himself or securanmgful assistance in
doing so, obtain necessary exhibits and documentaticaff declarationsand respond to
Defendants. The issues before the Court are not unduly complicated. Therefae atleeno
exceptional circumstances to warrant the appointment of an attornegrésentlardina under

§ 1915(e)(1). The Motion will be denied.

® Under§ 1915(e)(1), &ourt of the United States may request an attorney to representraop peable
to afford counsel.



[I. Amended Complaint

Jardinaclaims that Defendants Graham daédlsinger(hereinafter “the Defendanfsare
responsible for the daily operation of WCI, as well as his health and saf&tyended
Complaint, ECF 65 at 2.Jardinaclaims the Defendantg1) knewthere were large cracks,
depressionsand ruts throughout the sidewalks or pavement at WCI and failechk® t
appropriate action to ensure Jardina’s safety“aisabled wheelchalsound inmate™ (2) knew
untrained and uncertified inmates worked in the WCI wheelchair repair ambpxchanged
wheelchair part$rom different manufacturersdo minimize costwhich made the chairgnsafe;
(3) knewhe was housed at times on tiers that did not have a handicap accessible, #gmower
violation of the ADA; (4) knewhe was not housed in a handicap accessible cell at times, denying
him the ability to move throughout shicell; (5)upon his return to WCI from Dorsey Run
Correctional Facility (DRCF’), placed himin housing unit #3, which forced him to cross the
same area that had not been repaired and whevah@jured in his wheelchair; (6n June 10,
2014, denied him access to his walker, forcing him to live on the floor and crawl to use the
bathroom; and (7) knew that by placihgn on the minimum security tier, they were denying
him access to programs, religious serviegsl prison jobs because the inmates omtimemum
security tier run programs, services, and activities by themsels@E. No. 65at 26. As relief,
Jardina eeks “a declaration that the acts and omissions” violated his “rights under the
Constitution,”compensatory damages in the amount of $41),8nd punitive damages in the

amount of $100,000 from each Defendaliat

4 Jardings Eighth Amendment claims were raised in the initial complaint. Thenewonsidered in this Court’s
Order and Memorandum Opinion dated March 3, 2017. ECF 51, 52.
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V. Timeline

Jardina was housed primarily at WCI from March 6, 2014 to April 12, 2017, when he
wastransferred tdRCF. WintersDecl, ECF 802 pp. 58. Dates relevant to this case are as
follows:

March 6, 2014Jardina wasransferredo WCI. ECF 80-2 at 8.

March 28, 2014, Jardinavas issued a walker. The medical orderwas extended on
October 22, 2014 for one yedeCF 802 at 10-12ECF 803 at 7.

May 8, 2014 Jardinawasissued a medicalrder for wheelchair s& to move distances
more than 50 feet The medicalorder was extended on November 11, 204/4d an
inmate was assigned as a wheelchair “pusher” to assist Jardina. BCH 8d.2.

June 10, 2014Jardina wasplaced on administrativeegegation after an altercation.
ECF 802 at 2. {5, ECF 802 at 7.At Jardinds requestDr. Barreraissuedan order to
house Jardinalone in a handicap accessible cellOn the same dayDr. Barrera
rescindecthe order afterspeaking with theegional @ministrator> ECF 802 at 4 19;
ECF 852 at 42.

August 12, 2014, Beverly McLaughlin, R,Nvrote a medical ordeto give Jardina
access to handicap showewith grab bars ECF 803 at 5 ECF 803 at 5

August 16, 2014, Jardinmasmoved to general population a double cell ECF 802 at
2 1 5;ECF 802 at 7; MedicaRecord, ECF 80-3 at 5.

September 11, 2014, an oraeas issued for Jardinia be placed im handicap accessible
cell for one year.ECF 803 at 6; Jardina Decl. ECF 85at 2 § 14ECF 803 at 6

Septéamber 23, 2014dardinawasmoved to a single cellECF 802 at 7; ECR85-1 at 2
1 14.

May 6, 2015, Jardingé&ll from a wheelchaibeing pushed by astherinmate andwas
injured on a pthway aWCI. ECF 1 at 5; Medical Record, ECF 8%t 46

June 11, 2015Dr. Colin Ottey wrote a medicabrder for a personalwheelchairfor
Jardina. ECF 74-4 at 7.

® Janice Gilmore, R.Nwas Regional Administrator for WCI. ECF48at 5 1.

® The gap in time between the order for a single cell and Jardina’s placerttemsingle cell is unexplained.



On June 17, 2015, Sue Brant, R.¢aveJardinaa personal wheelchailECF 144 at 23,
ECF 803 at 12, 13.

September 17, 2013 maintenance work orderwas placed for asphalt pathwayer
housing units #2 and #3. The repaascompleted on October 1, 201&ECF 802 at 3
18 ECF 272 at2 1 8.

October 23, 2015, Jardin@ecameeligible for minimum security ECF 802 at 2 16;
ECF 802 at 6

November24, 2015, Jardinavas assigned an inmateptister” to assist him withhis
wheelchair.ECF 802 at 2 1 6.

January 7, 2016, Jardingastransferred tominimum security at DRCFECF 802 at 2
1 6,ECF 802 at 6.

May 10, 2016 Jardinawas transferrefom DRCFand returnedo WCI. ECF 802 at 2
17 ECF 802 at 6.

June 1, 2016\pril 11, 2017 Jardnawas housed on HUATier C, at WCL ECF 802
at3; ECF 802 pp. 5-6.

April 12, 2017 Jardina wasransferredbackto DRCFE ECF 802 at2 | 7.
V. Discussion
A. Statutory Background

The ADA was enacted “to provide a clear and comprehensive national mandate for the
elimination of discrimination againstdividuals with disabilities,” 42 U.S.C.8 12101(b)(1), and
“to provide clear, strong, consistent, enforceable standards addressing dettomagainst
individuals with disabilities.” Id. § 12101(b)(2). Title 1l of the ADA prohibits public entities,
including “any State or local government” and “any department, agency, Spagake district,
or other instrumentality of a State or States or local governmeht,8 12131(1), from
discriminating “by reason of” disability against a “qualified individual wéttdisability.” Id.
8§ 12132;see Pennsylvania Dept. Gorrectionsv. Yeskey524 U.S. 206, 210 (1998) (holding

state prisons fall within the statutory definition of “public entity”).



To establish a claim under Title Il of the ADA, a plaintiff mskow that he is a person
with a disability as defined by the statuieptherwise qualified for the benefit claimed to have
been denied; and was excluded from the benefit due to discrimination based on disabdity
Nat’l Fed'n of theBlind v. Lamong813 F.3d 494, 5623 (4th Cir. 2016) (citingConstantine v.
George Mason Uniy411 F.3d 474, 498 (4th Cir. 2005D)pe v.Univ. of Md. Med. Sys. Corp.

50 F.3d 1261, 12685 (4th Cir. 1995)see also42 U.S.C. § 1213%t seq. “Modern prisons
provide inmateswith many recreational ‘activities,” medical ‘services,” and educational and
vocational ‘programs,’” all of which at least theoretically ‘benefit’ thesqurers (and any of
which disabled prisoners ‘could be excluded from participation in’)” ansl $hibject the States

to liability under Title Il. Yeskey524 U.S. at 210.

The United States Court of Appedlsurth Circuit has recognized “three distinct grounds
for relief: (1) intentional discrimination or disparate treatment; (2) disparate impact; and
(3) failure to make reasonable accommodatio®aulone v. City of Frederi¢k’87 F. Supp. 2d.
360, 371 (D. Md. 2011), (citing Helping Hand, LLC v. Baltimore County, M&15 F.3d356,

362 (4th Cir. 2008) Title Il requirespublic entities to make reasonable accommodations for
persons with disabilitieseeid. (citing Waller ex rel. Estate of Hunt v. City of Danvjl&56 F.3d
171, 17475 (4th Cir.2009) Constantine411 F.3d at 488 “There is no textual limitation
requiring that a plaintiff must demonstrate some other source of legal entitlenpanti¢cgation

in the program or activity at issue” to proceed under the ADA. “Rathes,@hough that the
plaintiff is excluded from participation in or denied the benefits of the program on theobasis
disability.” Jarobe v. Md. Dep’t of Pub. Safety and Corr. Ser@sv. No. ELH-12572, 2013

WL 1010357, at *17 (D. Md. Mar. 13, 2013).


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998125691&pubNum=708&originatingDoc=I097024cb66cf11dcbd4c839f532b53c5&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015202983&pubNum=0000506&originatingDoc=I37322061771711e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_506_362&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_362
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015202983&pubNum=0000506&originatingDoc=I37322061771711e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_506_362&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_362
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https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006792459&pubNum=506&originatingDoc=I37322061771711e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_506_488&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_488

“[ M]eaningfulaccess and the questi of whether reasonable accommodations are made
to an inmatemust beassessed through the prisshthe prison setting. Havens v. Colorado
Department of Corrections897 F.3d 1250, 1269 (#0Cir. 2018) (citations omitted.}[P]risons
are unique environments where ‘deference to the expert views’ of prison adatonssis the
norm.” Wright v. N.Y. State Dep’'t of Coyi831 F.3d 64, 78 (2d Cir. 2016yuoting Piercev.
County of Orange526 F.3d 11901217 (9th Cir. 2008); see als Torcasio v. Murray 57 F.3d
1340, 1355 (4th Cir. 1995%ert. denied516 U.S. 1071 (1996(noting accormodationsare
viewed in light of requirements of prison administratioRyison officials have the obligation to
consider security and other factors unique to the prison environment in their decang,
and courts have acated them considerable discretion to do €ee Onishea v. Hoppet71
F.3d 1289, 1300 (11th Cir. 1999) (en banc).

B. Analysis

Prison medical staff determine whethemprescribénandicap cells, whedchairs, walkers,
and canedased upon medical evaluation of an inmate’s neeldscl. of Tenille Winters,
ECF80 at 1 3. Prison housingtaff provide handicap cells and related equipment according to
medicalordersfor the prescribed durationECF 801 at 1, { 3. Inmates inthe general prison
population may have a walker or caneheir cell. Id. Prisonsecurity procedurésio not permit
inmatesin administrative segregatioto have acane or walker in their call Inmatesin
segregation cedlare permitted use of a walker or edor out of cell movement only, unless they
have a medical order permitting use of a walker oe ¢arthe segregation celld.

Every housing unit at WCI has a handicap accessible sho®@F 80 at 3 P. If an

inmate is housed onteer different fromthe one with the handicap accessible shower, the inmate

" Defendants do not provide a copy of the policy or procedure.


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995200771&pubNum=0000708&originatingDoc=I37322061771711e0b63e897ab6fa6920&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)

is taken to that tier for showerindd. WClI is a correctional facility specifically designated for
inmates needing handicapped accessible housing and equigthextt2 | 4.

Defendants have submitted a copy of Jardingadffic history. ECF 802. The “block”
on Jardina’s traffic history indicates the housing unit. The “S” on the trafftorhishows
Jardina’s cellwasa handicap cell that squippedwith handrails and a single bunk to allow for
more space for wheelchair access and inmate mobilBEZF 80 at 29 4 see alsoTraffic
History, ECF 8€2 at 58. Specifically,Jardina’s WCI records show that ha@asvassigned to a
handicap cellwith handrails and a single bunkof June 10,2014, to August 16, 2014
(administrative segregatign)September 23, 2014to April 17, 2015 June 11, 2015to
September 30, 2015; and June 13, 2@@6April 12, 2017° ECF 802 at 57. According to
Jardina’straffic history, he was in a double ce&lithout handicap acceseom March 6, 2014,
when he aived at WCI until June 10, 2014nd then againfrom August 16, 2014, to
SeptembeR3, 2014, for a total of approximately four montlEsCF 802 at 58.

Robuwstiano Barrera, M.Ddisputes Jardina’s claim that in 2014 and 20a%enhe was
prescribed a wheelchair foravelling distance of 50 feetor more,that he was “handicapped”
and “disabled In Barrera’s view, Jardina was capable of performing acts/iedaily living
during this period of time Barrera Decl. ECF 8@ at 4 { 9.He states Jardina “had functional
mobility and was able to ambulate short distances with his walker, was ablericagetout of
furniture, shower, dress, sdded, and conduct personal grooming and toilet hydieniel.

Barrera declares Jardirfdid not then require a handicap accessible shower and cell, or a

8 Jardina accurately notes in his opposition that his cell assigrfneen May 13, 2016to May 31, 2016was not
shown on his traffic history. ECF No. 85 at 6; E&F2 at 6. He indicates he was housed during this time in HU 3
B-20-S, which appears to indicate that he was housed in a singlddelHe claims ‘he was placed right back in
harm’s way forcing him to cross the same area of brokewrapked up asphalt” where he had fallen previously.
ECF 85at6-7.
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permanently assigned wheelchairld. At Jardina’s request, in June 20Barrerawrote an
order to assigrlardina to a single cellld. After discussing the single cell order with the
Regional Administrator, it was determined that the single cell assignmenhotasedically
warranted, andBarrerarescinded the order the same day it was writtieh. Barrea notes that
over a period of timeJardina began to evidence weaknesses in his left forearm andsarist,
Barrera ordered a wheelchair and a wheelchair pusher for Javbiera he needetb move
distances greater than 50 fedtl. By June 2, 2015, Jardina’s condition hadrsenedto the
point where a permanently assigned wheelchair was warralated.

On June 10, 2014, Jardina wasnvolved in a fight with aninmate. Winters Decl.
ECF80-2 at 2 T 4 Both inmates were assigned to administrative segregation and housed away
from each other pendinmvestigation of the incidenh accordance with prison procedures
Jardina was placed in a handicap accessible Efgdldid nohave a medical order permitgj him
to have a cane or walkar thesegregatiorcell. ECF 80 at 2 5. Jardina waghargedand later
acquitted ofviolating an inmate rule stemming from the altercatidime other inmate involved
in the fight wa found guilty and transferred to another correctional facility on July 25,,2014
prevent future fights between themates. Upon that inmate’s transfer, Jardina was moved from
administrative segregation to a general population cell on August 16, D14.

On October 23, 2015, Jardinasueclassified from medium to minimum security status.
On January 7, 2016, Jardina was mofredh WCI, a maximunsecurity facility, to Dorsey Run
Correctional Facility (DRCF), a minimum security facility, to accommodisdereference for

greater acces® tprison programs.ECF 80 at 27 6. At DRCF, Jardina was charged wait

° Jardina disputes this date. He claims the altercation occurred on Mayl#pn@0June 10, 2014. ECF 85 at 5.
His traffic history shows he was moved to segregation confineamektay 10, 2014. ECF 8R at 7. The record
shows he s first placed in a double celh May 10,2014,and on June 1@2014,he was moved to a single cell.
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inmate rule violatiorthat would havencreasd his classificationto medium securityf he were
found guilty Per prison security polic¥, Jardina was transferred back to WCI on Mgy,
2016, because onlgmateswith minimum security statusmiay be housed at DRCF.

On May 11, 2016, Jardina wdsund not guilty of the rules violation. He retained
minimum security statusut remained atVCI until space became available at DRCECF 80
at3, Y 7. Jardina claims that when he returned to WCI, he was hdusgd back in harm’s way
forcing him to cross the same area of broken up, cracked umaldswhere he had fallen.
ECF85 at 67. Jardinastates that on June 11, 2015, after he complained to the medical
departmentind hadsustained multiple injuries, he wakkged back into a single celECF 851
T 17! On or about June 23, 2016, he received a letter from Gelsityésingthat he was
being moved to a safenvironment while the sidewalk was repaired. ECHA &4 3 1 24. On
September 17, 2015, a maintenance work order was placed to patch problem dreasphalt
pathways for Housing Units #2 and #3, and the repair was completed on October 1E@FL5.
80at3, 7.

From Junell, 2016,to April 12, 2017 Jardina was assigned to WCI Housing Unit 4
(HU4) Tier C, in a single cell on a minimum security tié&€CF 80 at 31 7,10, ECF80-2 at
5-6. In his declarationWarden Graham states that when Jardina was in Housing @hih#
medication was delivered to him at the housing unit so that he did not need to leave the unit and
travel across the compound to obtain his medici@eaham Decl. ECF 22 at 2 {7. Graham
statesJardina’s meals weralsodelivered to him andhe could attend religious services within

the unit 1d. WCI policy provides that wheelchairs are inspected monthly. ECF 80at X If

1 Defendants do not identify the policy or provide a copy of it.

' As noted, it is unclear where Jardina was housed at WCI between May 1,ap@16une 1, 2016, when he
returned to WCI. ECF 88 at 6. He states he was housed in HUB-20, and it is unclear whether he was in a
single handicap cell during this tim&CF 85at 6-7.
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a wheelchair is reported to need repair, it is taken out of service and senhtenarace for
repair. Id.

Inmates on Tier C have greater access to certain jobs, tud equipment insidend
outsice the housing perimeter fenc&Vinters Decl.ECF 80 at 4 1 10 For securityreasons,
inmates housed in HUZier C have reduced access to general population inmates to guard
againstjob-related contraband enterirthe general prison population The reduced access
includes a reduced accessradigious educational, and job programs providadthe general
population. Id. Tennille Winters explains that if an inmate on HU4 Tier C wants to participate
in general population programs rather than those offered on the HU4 Tier C, the imayate
request to emoved to HU1, which is a general population housing unit. ECF 80 at 4ETEO;
85-2 at 1.

Jardina counters thaturing the time he was assigned to HU4 Tierh@ was denied
access to programs, services, and activities because the inmatks t@r ran everything
themselvesHe does not explaiwhy this blocked him from participating activities on the tier.
Jadinaargueghat he was the only inmate in a wheelchair housed on HU 4, TieCE.85at 7.

“The Defendants would not Ighim] participate in. . . outside detail jobdecause he is in a
wheelchair.” Id. He declares th&fo]n multiple occasions after | was moved to HU 4 Tier C, ...

| requested to work in either the outside maintenance or laundry dep’t., and was told that | can
not [sic] go outside and work in those departments because I'm in a wheelclaiditha Decl.

ECF No. 851 125. He assertghatwithin the irst few months of 2017, alhmates whavorked

jobs outside the prison were moved to Housing Unit 1, which edrdts Defendantsasserted

need to limit acces® general population by theinimum security inmates on that tidECF 85

13



at 7; Jardina Decl. ECF No. 85125} The Court notes, howevelardina wasransferred to
DRCF April 12, 2017 He claims he was denied a career readiness dlacause he is in a
wheelchair Jardina Decl. ECF No. 85-1 { 26.

Graham and Gelsingestate in their declarations that they expect WCI staff to comply
with the Directives and WCI policies concerning inmate housing, securggifitations, and
general prison conditions. ECF-8013, ECF 866 3. Gelsinger asserts thahen responding
to a WCI inmate’sadministrative remedy procedure (ARP) complaint, she relies on the review

and investigations made by staff tgpend to the ARP complaint she sigisCF 806 T 4.

1. Threshold Issue

As a threshold matteDefendantassert thalardinamay notsue themn their individual
capacitiespursuant to Title Il of the ADA because they are not the proper paffies. court
agrees.Seeg e.g, Alsbrook v. City of Maumelld.84 F.3d 999, 1005 n.8 (8th Cir. 1999) (en banc)
(noting a public entity,” “as it is defined within the statute, does not include individuals”)
Walker v. Snyder213 F.3d 344, 346 (7th Cir. 2000pathways Psychosocial v. Town of
Leonardtown, MD 133 F. Supp. 2d 772, 780 (D. Md. 200Kpenig v.Department of Public
Safety and Correctional Servige®18 WL 151299, at *8, Civil Action No. JKB-16-1289 (D.
Md. March 26, 2018 Jardina’s claims against Graham and Gelsinger in their individual

capacities will be dismissed with prejudice.

12 To the extent Jardina wants to raise claims concerning his confin@n®RCF, he may present them in a
separate complaint. ECF-85at 4. They are not properly raised here.
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C. Jardina’s Claims
1. Broken Sidewalk and Wheel Chair(Claims 1-2)

To the extentlardinamay properly raiselaimsagainst Graham and Gelsinger in their
official capacitiesor seeks to reassert ADA claims against the DR3®@Sfirst claim is that
Defendantsknew there were large cracks, depressjamsd ruts throughout the sidewalks o
pavement at WCI antheyfailed to take appropriate @h to repair them. His second clainis
that Defendants knewntrained inmates worked in the WCI wheelchair repair shtegulting in
unsafewheelchairs He fails, howeverto establish that heas excludedrom a benefit to which
he was entitled due to discrimination on the basis of disabiige e.g, Spencer v. Easte09
F. App'x 571, 573 (4th Cir. 2004) (“Because there is no evidence in the record to suggest that
any failure by theDefendants...stemmed from any discriminatory intent due to arggad
disability, we find that hdails to establish a primmfacie claim under the ADA.”) Further, to
state a claim for compensatory damages undefAl, a plaintiff must allege facts peittng
an inference of intentional discrimination or deliberate indiffererf®eeKolstad v. Am. Denta
Ass'n 527 U.S. 526, 548 (1999ee, e.g Taylor v. LeggettCivil Action No. PX 16115, 2017
WL 1001281, at *6 (D. Md. Mar. 15, 2017). Defendants’ Motion for Summary Judgment will be
granted as to these claims.

2. Housing Assignment ClaimgClaims 3-6)

Next, Jardinaallegeshe was denied appropriate housing for a handicapped irahate
various times Heclaims that he wasot housed in a handicap accessible/single cell “at times”
denying him the ability to move freely through his celltiates” due to his disabilitiegndthat
he was housed on tiers “at timdkat did not hae a handicap accessible show&CF 65 at 2.

When he first entered WQ@n March 6, 2014,Jardinawas placedn a double cell andn a tier
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that was not handicap accessiblesmite his use of a walker and hisostomy. Jardina Decl.
ECF 851 at 1 5. In his declaration, letaims that he waslened the opportunity to take a
shower like any other inmate because he had to wait for custody to take himertthatthad a
handicap showerECF 851 6. He daims onMarch 31, 2014he was movedo a handicap
accessil# tier, but not a handicap assible cell. ECF 84 at 2 { 7. Further, orMay 14, 2014,
after he was found not guilty of the rule violation and moved to HU3 Tier C tigratvas not
handicap accessible. ECF-8&t 2 9 He states “custodyiwould not take him to a tiehat
hada handicap showe ECF 85 at 3.Further, @ April 17, 2015, he was moved to BUier D,
a double celland[ his] walker did not fit betweethe sink[and bunk]and[he] fell on multiple
occasions Jardina Decl. ECF 85 at 2 115 ECF 85 at 3ECF 144 at 1 He claims thabn
June 10, 2014%4e was denied access to his walker, forcing him to live on the floor and crawl to
use the bathroom.

Defendants do nalispute that Jardina is a qualified individual witklisability; rather
they appearto argue thatlardinas needs were addressiedaccordance withhis conditionat
differenttimes,theavailability of housing to meet those needs, and concerns for Jardina’s safety
and overall prison security Defendants do not, however, provide informaticoncerning
Jardina’s double cell placement faugust16, 2014 to September 23, 2014 afrdm May 13,
2016,to May 31, 2016(not shown on his traffic history).They will be directed to spond
regardingJardina’s housing status during these periodfie Response shouldddress but
shouldnot be limited to addressindardina’s claim that he was denied showers by custody staff
because they did netant to tale him to the showeand thereasons for the delay in providing
housing to meet his identified rise andthey should provideadditional verified information

concerning referendesecurity policiesabout inmate hoursg and access to medical equipment
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3. Jobs on the Minimum Security Tier (Claim 7)

Lastly, Jardina claimslefendants knew that Ipfacing himon the minimum security tier,
they were denying him access to programs, religious senacek prison jobs because the
inmates on the minimum security tier run programs, services, and activitiesrbgelves From
June 2016 to April 201Avhen he transferred back to DRCF, Jardina was assignédCio
HousingUnit 4 (HU4) Tier C, a minimunsecurity tier. ECF 80 at 3, { 10.

Inmates on Tier C have greater access to certain jobs, sowl equipment inside and
outsde the housing perimeter fencEor security reasons, inmates housed in HU4 Tier C have
reduced access to general population inmates to ggardst jobrelated contraband enteritige
general prison populationnmates on HU4 Tier C do not have access to religious, educational,
and job programs provided in the general population. If an inmate on HU4 Tier C wants to
participate in general population programs rather than those offered on the HU4 Tier C, the
inmate may request to move to HU1, which is a general population housinge@#t80 at 4
10 Jardina asserts, and Defendants do not disphé¢ Jardina was denied certain jobs
because he uses a wheelchair. mhasclear whether Jardina had access to or requested other
jobs, ror is it clear if hehad any access to jolakiring the time he was on WCI's minimum
securityunit. Defendants are directed fwovide additional information concerning Jardina’s
access to benefits during the time he was housed on the WCI mirgenumitytier.

CONCLUSION

The Court willgrant in part and deny part Defendants’ Motion for Summary Judgment
(ECF 80) The Court will dismisghe claims as to defenda@fficer Ziler. Defendants’ Motion
for Summary Judgment is granted as to Jardina’s first and second aladissdenied ago his

other claims Defendants may renew the Motion for Summary Judgmathin twenty-eight
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days to address his remaining claiassset forth hereinThe motion for appointment of counsel

is denied.

Dated thisl7th day of December, 2018.
FORTHE COURT:
/s/

James K. Bredar
Chief Judge
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