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MEMORANDUM

Plaintiff Mavy Anderson* Anderson”) brings suit against Johns Hopkins Bayview
Medical System, Inc., (“Hopkins”) and Broadway Services, Inc., (“Brogtiwvalleging various
torts and a violation ofitle VII of the Civil Rights Act of 1964 Specifically, Andersobrings
claims for: assault (Count Ipattery (Count I1); false imprisonment (Count I1l); intentional
infliction of emotional distress (Count I1V); negligence (Count V); gross neglggéCount VI);
negligent hiring (Count VII); negligent retention (Count VIII); abusiveki@age (Count IX);
defamation (Count X); respondent superior (Count Xl); and a violation of Title VII (Count Xl
Now pending are Hopkins’ and Broadway’s motions to dismiss specific counts in Anderson’s
amended complaint. (ECF No. 38; ECF No. 39). The mstawefully briefed, and no oral
argument is necessaiyeelLocal Rule 105.6. For the reasons set forth below, the nsogien
granted Counts #VIII and Counts XXII are dismissed against Broadwa&ounts VI and
Counts IXXI aredismissed against Hopkins.

BACKGROUND
At the motion to dismiss stage, this court accepts as true the facts alleged in the

complaint.See Aziz v. Alcolac, In®58 F.3d 388, 390 (4th Cir. 2011). Plaintiff Mavy Anderson

1

Dockets.Justia.com


https://dockets.justia.com/docket/maryland/mddce/1:2016cv01567/351002/
https://docs.justia.com/cases/federal/district-courts/maryland/mddce/1:2016cv01567/351002/51/
https://dockets.justia.com/

(“Anderson”) “is a resident of Battiore County, Maryland.” (ECF No. 33, { 1). Defendant
Johns Hopkins Bayview Medical System, Inc., (“HopKjriss a large hospital located in the
City of Baltimore employing several thousand peopgi@.’at { 2. In August 2009, Anderson
began working for Hopkins as a housekeelgkrat § 1. Her supervisor at Hopkiwwas
defendant Phillip London Shields (“Shieldsit). at 3. Shields is a resident of Baltimore City
andwasemployed by defendant Broadway Services, Inc., (“Broadway”), whialpat of the
Johns Hopkins Health System that works on Hopkins’ “maintenance, housekeeping, and other
functions.”ld. at 3.

Anderson alleges “beginning prior to August 2009 through March 2012, [she] was
physically, mentally, and verbally hasgsl by Shields.Id. at § 7. Shéurtheralleges Shields
sent her “sexually suggestive and vulgar text message and emails,” and that ‘Baele
unwelcome sexually suggestive and vulgdephone calls” to held. Shields would also,
according to Anderson, “corner [her] in areas at Hopkins where they would not be abdmergr
kiss her, and make commentkl’! Anderson also alleges Shields would instruct her “to work in
areas where she would be alone,” and he would become “infuriated with [Andéstbe}
supervisors moved [her] to areas where she would be unavailable tddhirMbreover,
Anderson contends Shields touched her without her consent, and committed “violence” toward
her.Id. Specifically, she alleges Shields “coerced and forced {bdnave sexual relations with
him both in his apartment and at the Hopkins premises,” ant¢htareatenedf she told
anyone she would be written up, reprimanded, suspended, or fdeddhderson contends
Shields ultimately “did make up accusaisoand fabricate[d] poor work performance” reports in

order to get Anderson disciplindd. Eventually, in March 2012, Hopkinsrminated



Anderson’s employment, which she alleges was based on Shields’ “falatjqaife
performance reportsld.

Anderson alleges that, as a result of the defendants’ actions, she incurred hikslical
psychiatric bills, and is now earning a lower wager than she was whileyadg@tHopkins.Id.
at 1 8. Anderson commenced this action by filing a complaint in the Circuit Court of Mutyl
for Baltimore Cityon January 16, 2013. (ECF No. 2). Anderson also filed a Title VII
discrimination charge with theéqual Employment Opportunity Commissi¢gEEOC”), and the
case was stayed pending resolution of the EEOC charge. (ECF No. 4). The Bid@ isght
to sue letter on February 26, 2016, and Anderson subsequently filed an amended complaint that
included the Title VII claim. (ECF No. 33). Once the amended complaint was fifetddats
removed the case from the Circuit Court of Maryland for Baltimore City to theDis8ict
Court for the District of Maryland. (ECF No. 1).

Andersons amended complaint alleges twelve counts against the defendants. The
amended complairfirst allegesvarious intentional torts against all defendants based on Shields’
allegedconduct assallt (Count ); battery (Countl); false imprisonment (Coutit ); and
intentional infliction of emotional distress (Coux). (ECF No. 33, 1 9-28). Anderson next
alleges negligence (Couv) and gross negligence (Cowit) against Broadway and Hopkins
based on their alleged failure to provide a safe working environment for Andietsain 32
38. Anderson’s complaintsd alleges that Broadway negligerttiyed (Count VII) and
negligentlyretained Shields (CouMtlll ), id. at 1 3942, that Hopkins abusively discharged
Anderson (CounkX), id. at 1 4344, that all defendants defamed her (CountX at 1 4549,
and hatHopkins and Broadway are liable for “respondent superior” (CEUnid. at 1 4951.

Lastly, her complaint alleges a violation of Title VII of the Civil Rights Act cd4 @gainst



Hopkins and Broadway based on alleged sex discrimination (Gountd. at 11 5263.
Defendant Broadway filed a motion to dismiss all counts against it on May 27, 2016. (ECF N
38). Defendant Hopkins also filed a motion to dismiss, or in the alternative for summary
judgement, on May 27, 2016. (ECF No. 39).
STANDARD

Defendants Hopkins and Broadwagmve bothfiled motiors to dismiss pursuant Rule
12(b)(6)} “[T]he Court’s consideration of the 12(b)(6) motion [is] limited to the pleadamgs
exhibits that are both integral and authentic, or matters of public re€itdsapeake Bay
Found., Inc. v. Severstal Sparrows Point, |.[Z84 F. Supp. 2d 602, 612 (D. Md. 20119.
adequately state a claim under Rule 12(b)(6), a complaint, relying on oiglecfactual
allegations, must state at least a “plausible claimmefipef.” Ashcroft v. Igbal556 U.S. 662, 679
(2009). The “mere recital of elements of a cause of action, supported only by oonclus
statements, is not sufficient to survive a motion made pursuant to Rule 12(Wjébets v.
McMahen 684 F.3d 435, 439 (4th Cir. 2012). In order to determine whether Andectainmis
have crossed “the line from conceivable to plausible,” the court must emplogitaxespecific
inquiry,” drawing on the court’s “experience and common semgkdl, 556 U.S. at 680. V\ém
performing this inquiry, the court accepts “all wpled facts as true and construes these facts in
the light most favorable to the plaintiff in weighing the legal sufficiency of oineptaint.”
Nemet Chevrolet, Ltd. v. Consumeraffairs.com, B5@1 F.3d 250, 255 (4th Cir. 2009). The

court need not, however, accept unsupported legal allegaewsne v. Charles Cnty. Comm'rs,

! Hopkins has noted its motion can alternatively be construed as one for summanynjudgme
court may properly award summary judgment when “the pleadings, the discovery@dosudes
materials on file, and any affidavits show that there is no genuireassio any material fact
and that the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P G#8@tgx
Corp. v. Catrett477 U.S. 317, 322 (1986).will consider Hopkins’ motion as one to dismiss
and not as one for summary judgment.



882 F.2d 870, 873 (4th Cir. 1989), nor must it agree with legal conclusions couched as factual
allegations]gbal, 556 U.S. at 678, or conclusory factual allegations devoid of any reference to
actual eventdJnited Black Firefighters v. Hirs§04 F.2d 844, 847 (4th Cir. 197%ge also
Francis v. Giacomelli588 F.3d 186, 193 (4th Cir. 2009).
ANALYSIS

Broadway moves to dismiss Counts I-VIIl and CountXIKasserted against it. (ECF
No. 38). Hopkins moves to dismiss Count#l land Counts IXXI asserted against fECF No.
39). Hopkinsalsoargues the negligence and gross negligence claims (Counts V and VI), the
abusive discharge claim (Count I1X), and the defamation claim (Count X), are peeldmypt
Section 301 of the Labor Management Relations Act (‘LMRA"), 29 U.S.C. Section £85(c)
address thesarguments irturn.

l. Counts|-1V: Assault, Battery, False Imprisonment, and | [ED

Anderson alleges various intentional torts against all defendants based on Shields’
alleged conduct: assault (Count Ongttéry (Count Two); false imprisonment (Count Three);
and intentional infliction of emotional distress (Count Four). (ECF No. 33, 11 9-28). Anderson
seeks to hold Hopkins and Broadway vicarlgugble for Shields’ actions based on the
following allegations:

Defendants Hopkins and Broadway are liable for the aforesaid aStsedfls and

each other. Shields was the ageservant and employee of Hopkins and

Broadway. Broadway is the agent, servant and employee of Hopkins. Broadway
and Hopkins are liable for the aforesaid wrongful tortious acts.

% Hopkins argesthese four counts are preempted because they either require “the inferpretat
of a collectivebargaining agreement” or are “inextricably intertwined with consideratf the
terms of the labor contract.” Anderson has failed to sufficiently respahéde arguments.
Accordingly, | agree with Hopkins on the preemption issue| bt it unnecessary to discuss

in furtherdetail given the discussiomfra.



Id. at 11 13, 18, 23, 28. Hopkins and Broadway contend, howbegr@nnot be held

vicariougy liable for these torts. Even assuming Anderson’s allegations could be construed as
establishing aemploymentelationship between Shields and the HopRihagree that Hopkins
and Broadway cannot be held vicariyugable fortheseintentional torts.

“It is well settled that an employer may be held vicariously liable under the damtrine
respondeat superidor tortious acts committed by an employee, so long as those acts are within
the scope of employmentTall v. Bd. of Sch. Comm'rs of Baltimore Cifp6 A.2d 659, 667
(Md. 1998). The Court of Appeals of Maryland has described the scope of employment
requirement as follows:

To be within the scope of the employment the conduct must be of the kind the

servant is employed to perform and must [be] . . . actuated at least in part by a

purpose to serve the master. . . . [W]here an emglgyesions are personal, or

where they represent a departure from the purpose of furthering the ersploye

business, or where the employee is acting to protect his own interests, even if

during normal duty hours and at an authorized locality, the employee's actions are
outside the scope of his employment.
Samuels v. Two Farms, In&o. CIV.A. DKC 10-2480, 2012 WL 261196, at *9 (D. Md. Jan.
27, 2012) (citingsawyer v. Humphrie$87 A.2d 467 (Md. 1991))This courthasapplied this
standard, “repeatedly [holding] that, under Maryland law, an employer is not vidatiabke
for torts arising from sexual harassment by another employee bebassddrtgarise]outside
of the scope of employmentd. at * 10.
For example, ifPerry v. FTData, Ing.this court dismissed a plaintiff's claims against an

employerseeking to holdnemployer liable for a male supervisor’s sexual harassment of the

plaintiff. 198 F. Supp. 2d 699 (D. Md. 2002). In dismissing the plaintiff's claims for assault and

% Hopkins contends that Shields is not an employee of Hopkins and that Anderson has only made
conclusory allegations to establish a joint employer relationship between Hopkins and

Broadway. (ECF no. 39, p. 1). | find this unnecessary to addeessise Anerson’s claims fall
regardless.



false imprisonment, the court stressed that the relevant question is whethgretivéessr, “who
allegedly committed the tortious acts, did so for [the ley®y’s] purposes and with the actual or
apparent authority of [the employer]d. at 709. The court ultimately dismissed the claims
against the employer, finding that although the superpsdrapsused his supervisory
authority over [the plaintifflj@ attempt to coerce her to engage in sexual activity,” the supervisor
did not do so to further the employer’s business or with the employer’'s knowlddgee also
Davidson—Nadwodny v. Wal-Mart Assocs., INo, CCB-07-2595, 2010 WL 1328572, at *9
(D. Md. Mar. 26, 2010) (dismissing, as a matter of law, plaintiff's claims for assault dteayba
against employer, finding that “employer cannot be held vicariously liablefoakassaults
committed by its employees or one it may have given apparentigutho

Anderson argues that “[w]hether an . . . individual’s conduct falls within the scope of
employment is normally a question for the jury.” (ECF No. 48, p. 3) (c&inggmt. Corp. v.
Tahg 836 A.2d 627, 639 n.6 (Md. 2003)). Althougiistmay be the general rule, as evidenced
by the decisions iRerry v. FTDataandDavidson—Nadwodny v. Wal-Mart Assocs.,,Itfus
court has repeatedly dismissed claims against employers fiotehéonalsexualassaults
committed by its employees. Treds no question here that Shields’ alleged actioere not
actuatedat least in parto serve his employer; rathéhne allegations pled clearly suggest
Shields’ actions were personal in nature. Furthermbeealieged sexual harassment actions
werecertainly not of the type Shields was hired to perforntdeéd, the alleged acts amedirect
contrast withtHopkins’ sexual harassment policies. (ECF No. 39, p. 12). Accordingly,

Anderson’s attempt to hold Hopkins and Broadway vicariously liable ratisahd | dismiss



Counts 41V alleging assault, battery, false imprisonment, and IfE@ainst Hopkins and
Broadway.
1. CountsV & VI: Negligence & Gross Negligence
Anderson next alleges negligence and gross negligence against Hopkins andaiioad
Counts V and VI of her amended complaint. (ECF No. 33, T429-She alleges:
Defendants Hopkins and Broadway had a duty to provide a safe work
environment for its employees and employees of related firms and those that work
hand in hand with its employeeBefendants breached that duty by permitting
Shields to prey upon Plaintiff as set forth herein. Defendants knew or should have
known of the actions of Shields. Defendants’ actions were grossly negligent,
careless wanton, outrageous and reckless. As a result of the negligence of the
defendants, Plaintiff suffered and continues to suffer humiliation, severelmenta

distress and severe mental anguish, severe emotional distress, medicalirgsychia
and other related expenses and loss of income.

Hopkins and Broadway, however, contend Anderson taiddlege sufficient facts to
support her two claims. Specifically, Hopkins and BroadargyieAnderson failed to allege
any facts suggesting defendaeither were aware of Shieldsdnductor thatdefendarg failed
to take any particular action in breach of a duty to act. Andeegdies “[there is no
requirement that [defendants] be on notice of Shields’ conduct as the duty is nondelegable.”
(ECF No. 48, p. 8; ECF No. 46, pp. 13-14). Anderson’s view is incorfecthe Supreme
Court of the United States has clarified, “[a]n employer is negligent witlecespsexual
harassment if it knew or should have known about the conduct and failed to SByplih§ton

Indus., Inc. v. Ellerth524 U.S. 742, 759 (1998¢e also Hoyle v. FreightlinetLC, 650 F.3d

* Defendants Hopkins and Broadway alternatively suggest Anderson has failéittergly

plead the elements of false imprisonment (Count Ill) and IIED (Count IV} (&& 38, p. 7-8;

ECF No. 39, p. 12-13). Although thearguments have meand | am inclined to agree with
defendants, | find tle® arguments unnecessary to address because defendants cannot be held
vicariougy liable based on the foregoing discussion.
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321, 335 (4th Cir. 2011). Here, Anderson’s amended complaint does not allege facts suggesting
either Hopkins or Broadway “knew or should have known” about Shields’ alleged conduct.
Indeed, the ameled complaint alleges: (1) “Shields would corner plaintiff in areas at Hopkins
where they would not be sge(®) “Shields would instruct Plaintiff to work in areas where
should would be alon&(3) “Shields coerced and forced Plaintiff to have sexuatiogla with
him both in his apartmerdnd at the Hopkins premises,” and (4) “Shields threatened Plaintiff
that if she told anyone she would be written up.” (ECF No. 33, 7).

The “mere recital of elements of a cause of action, supported only by conclusory
statements, is not sufficient to survive a motion made pursuant to Rule 12(Wjébets v.
McMahen 684 F.3d 435, 439 (4th Cir. 2012). Here, Anderson has done little more than merely
recite the elements of negligence and gross negligence, antbgseldacts simply do not
suggest Hopkins and Broadway “knew or should have known” of Shields’ alleged conduct.
Indeed, the alleged acts were done in areas “where they would not be seen,” asdriAduker
not report the conduct. Anderson has failed to p&egaausible claim for relief” for negligence
and gross negligence against Hopkins and Broadway. Accordingly, | dismiss CamdswW
in Anderson’s amended complaint.

[I1.  CountsVII & VIII: Negligent Hiring & Negligent Retention

Anderson next alleges negligent hiring and negligent retention against Bsoedwa
Counts VII and VIII of her amended complaint. (ECF No. 33, 11 35-B&adway contends
Anderson faildo state a cause of action for both claims because she has failed to plead a central
element: “knowledge by [Broadway] of [Shieldgiedilection to commit the misconduct which

caused injury to [Anderson].” (ECF No. 48, p. 11agreewith Broadway



To state a cause of action for either negligent hiring or negligentiteAnderson
must establish: “[1] that her injury was caused by the tortious conduct old§h[€] that the
employerknew or should have knoviay the exercise of diligence and reasonable care that
[Shields] was capable of inflicting harm of some type, [3] that the emplayed to use proper
care in selecting, supervising or retaining that employee, and [4] that theyerspbreach of its
duty was the proximate cause of the [p]lairgifhjuries.Bryant v. Better Bus. Bureau of Greater
Md., Inc, 923 F. Supp. 720, 751 (D. Md. 1996) (citiegans v. Morsell395 A.2d 480, 483
(Md. 1978)) (emphasis addedf.ontrary to Anderson’s argumethiat she is entitled to
discovery at this juncturgthis court has indeed dismissed negligent hiring andgesyi
retention claims where plaintiffs fail to plead facts suggesting the emgkry@w or should
have known’its employeevould engage in the conduct at issBee, e.gMcCourry v. Town of
Elkton, No.CIV.A. WMN-12-1839, 2013 WL 5740679, at *7 (D. Md. Oct. 22, 2013)
(dismissing negligent hiring, training, or supervision counts because the pgkcuifiplaint
was “devoid of a factual basis” for the assertion that “the Town Defendantsckrehould hae
known that these officers would engage in such conducdlfjeld v. Safeway IncNo. CIV.
WDQ-12-3544, 2013 WL 5308278, at *8 (D. Md. Sept. 19,3Qqdismissing negligent hiring
and retention count because plaintiff's “general allegations do not provide factaghbati

Safeway had actual or constructive knowledge that Tlusty was capablaatingfharm”);

®> Anderson argues that “[t]o dismiss these counts at this juncture would violate et jfec
Federal Rule 56(d)” because under Rule 12(d), this “motion must be treated as one falysumma
judgment under Rule 56.” (ECF No. 48, p. 9-10). This view is incorrect. In deciding whether to
dismiss these counts, | do not rely on any extrinsic evidence that would converbtiois into

one for summary judgmentee, e.gChesapeake Bay Found., Inc. v. Severstal Sparrows Point,
LLC, 794 F. Supp. 2d 602, 612 (D. Md. 201dlafifying that if the Court’s consideration of a
12(b)(6) motion is “limited to the pleadings and exhibits that are both integral and aytbent
matters of public record,” the motion is not converted into a one for summary judgment). The
decision to dismiss these counts is based entirely on Anderson’s failure tcsaffegentfacts

in her complaint to support helaim.
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Jarvis v. Securitas Sec. Servs. U.S.A., No. 11-€V-00654-AW, 2012 WL 527597, at *5-6
(D. Md. Feb.16, 2012) (dismissing claim when plaintiff failed to provide factual basis for
assertion that employer had knowledge of security gsaahduct or general character).

Here, Anderson has not identified any facts to support a finding that Broadwaykne
should have known about Shields’ alleged conduct. Rather, Anderson merely recites in her
complaint that[d]efendant knew or should have known of Shields’ outrageous acts and sexual
assaults.” (ECF No. 33, 11 36, 4@ritically, as discussesupra the alleged acts were done in
areas “wher¢Anderson and Shields] would not be seen,” and Anderson did not report the
conduct. Construing all alleged facts in her favor, Anderson has failed to statasadiplalaim
for relief,” Igbal, 556 U.S. at 679, as required at this stage of litigation. Accordingly, | dismiss
Counts VIl and VIII in Anderson’s amended complaint.

IV. Count I X: Abusive Discharge

Anderson next allegesbusive dischargagainstHopkins, stating that Anderson “was
terminated by [Hopkins] as a result of the vindictiveness of Shields and hisrfdlsetaageous
allegations of [her] poor work performance.” (ECF No. 33, 1 44). Hopkins argues, however, that
Count IX must be dismissed because Andersaits“to assert a legally cognizable claim of
abusive discharge in Maryland.” (ECF No. 46, p. 17). Specifically, Hopkins conteneéglleat
Title VIl or Md. Ann. Code State Gov't 8§ 20—602 provides a civil remedy for employment
discrimination, thereby barringnderson’sreliance orthosestatuts to sustain a wrongful
discharge @im.Id. at 17-18. | agree with defendant Hopkins.

A claim for wrongful or abusive discharge is recognized in Maryland, but arigri the

motivation for the discharge contravenes some clear mandate of public padésr’v. Am.

11



Standard Corp.432 A.2d 464, 473 (Md. 1981). Anderson alleges Hopkins’ decision to
terminate her after she endured sexual harassment “violates the publiopMiagyland.”Id.
Md. Code Ann., State Gov't § 20-602 states, in relevant part:
It is the policy of the State . . .
(1) to assure all persons equal opportunity in receiving employment and in all
labor managementnion relations, regardless of race, color, religion, ancestry or
national origin, sex, age, marital status, sexual orientation, gender idemtity
disability unrelated in nature and extent so as to reasonably preclude the
performance of the employment; and
(2) to that end, to prohibit discrimination in employment by any person
Id. Despite this, however, Maryland courts halsoheld that wrongful discharge unavailable
“in cases of discharge motivated by employment discrimination prohibited byTitad [§
20-602].” Makovi v. SherwiWilliams Co, 561 A.2d 179, 189 (Md. 198%ee alsAltschuld v.
CVS Caremark CorpNo. CIV. WDQ-13-3680, 2015 WL 794964, at *6 (D. Md. Feb. 24, 2015)
(dismissing plaintiff's abusive discharge claim because-%@D “cannot form the basis for an
abusive discharge claif)) see also Murphy v. Republic Nat. Distrib. Co., LUgo. CIV. JFM-
13-2758, 2014 WL 4406880, at *4 (D. Md. Sept. 5, 2014) (“Unfortunately for Murphy, § 20-602
cannot satisfy the public policy requirement of a wrongful discharge claiflig rationalas
that thesestatutes have their “own enforcement provision[s], and therefore cannot fornsithe ba
[for] a wrongful discharge claimNMurphy, 2014 WL 4406880, at *4.
In this case, the public policy that Anderson claims was violated was Maiyland’
prohibition on sexual harassment in the workplace, which is embodied in Md. Ann. Code State

Gov't 8§ 20-10%et seq “Even assuming 8§ 20-602 prohibits the type of retaliatory firing that

[Anderson] alleges, . . . 8 20-602 . . . has its own enforcement provision, and therefore cannot

® The Makovicase analyzed Md. Code Art. 49B, §§ 14-18, the predecessor to Md. Code Ann.,
State Gov't 8§ 2@00, et. 8q. Makovi v. SherwirWilliams Co, 561 A.2d 179, 189 (Md. 1989).

12



form the basis of a wrongful discharge claimttirphy, 2014 WL 4406880, at *4. Accordingly,
Hopkins is entitled to dismissal Gount IX

l. Count X: Defamation

Anderson next alleges defamatiagainst all defendants, alleging Shields tmap false
allegations of [her] work performance,” “made up false reports, made false estéteand]
submitted false documents with the intent to harm [Anderson].” (ECF No. 33, 1 45-48).
Hopkins and Broadway both move to dismiss this defamation cowler 12(b)(6)(ECF No.
38, p. 13-14; ECF No. 39, p. 18-20). Specifically, Hopkins and Broadway argue that Anderson
has failed to identify a defamatory statement in her amended complaint, aAddkeaton failed
to establish any defamatory statement pualslished to a third partyd.

In a defamation case involving a plaintiff who is not a public figure, like Andegson,
prima faciecase requires proof of the following elements:

(1) that the defendant made a defamatory communicati@n, that he

commuricated a statement tending to expose the plaintiff to public scorn, hatred,

contempt, or ridicule to a third person who reasonably recognized the statement as

being defamatory; (2) that the statement was false; (3) that the defendant was at

fault in communicating the statement; and (4) that the plaintiff suffered harm.
Bagwell v. Peninsula Reg'l Med. G665 A.2d 297, 317 (Md. Ct. Spec. App. 1965)ing
Kairys v. Douglas Stereo InG77 A.2d 386, 391 (1990))The plaintiff must allege “specific
facts establishing [these] four elements” in order to properly plead a dedarakim.Piscatelli
v. Van Smith35 A.3d 1140, 1147 (Md. 2012). Furthermoie] lefamatory statement is one
‘which tends to expose a person to public scorn, hatred, contemgicate, thereby
discouraging others in the community from having a good opinion of, or associatinghaith, t

person.”Offen v. Brenner553 F. Supp. 2d 565, 568—69 (D. Md. 20@8fd, 334 F. App'x 578

(4th Cir. 2009)citing Gohari v. Darvish,767 A.2d 321, 327 (2001)

13



Here, Anderson alleges Shields made false accusations of poor work perfoaménce
these poor performance reports were “instrumental” in Anderson’s eventualaeom (ECF
No. 33, 7). However, as Hopkins and Broadway argue, Anderson has failed to identify any
specificdefamatory statement in her amended complaint; instead, she seeminglydvadasn
on the alleged “false” nature of Shields’ accusatiofkhough falsity is a requirement of a
defamation claim, so is the defamatoature of the communication. Anderson’s allegations
that “Shields made up false reports, made false statements, [and] subris&etbéaments with
the intent to harm [Andersony. at § 47, does not satisfy her burden at this stage of litigation.

Furthermore, Anderson al$ails to allege any defamatory statements were
communicated to a third party. Indeed, “the alleged defamatory publication must be
communicated to a i person and that person must reasonably recognize the publication to be
defamatory."Mareck v. Johns Hopkins Unjv82 A.2d 17, 20 (Md. Ct. Spec. App. 198&)ere,
in her amended complaint, Anderson fails to allege any defamatory statersestmmauntated
to a third person who reasonably recognized the statement to be defamatory. Ratppgrto s
her claim,Anderson essentially alleges “Shields . . . submitted false documents wittetitetant
harm [her].” (ECF No. 33, 1 46). In Anderson’s oppiosi she further contends “her failure to
ascertain the identy of those to whom Shields make false statements [to] is hardly fatal”
because “the logical inference is that they were given or published, [andinpby Bft in the
desk drawer of Mr. Shields.” (ECF No. 46, p. 18Yhether or not such an inference is “logical,”
it is clear that Anderson has not met her burden of alleging “specificefstetslishing [this]
element[]” in her amended complaiRtiscatell; 35 A.3d at 1147.

Given the preceding discussion, it is evident that Anderson has failed to estaiiish a

faciecase for defamatignvhich warrants dismissal of this count. However, @ls®oworth

14



noting that even if Anderson could sufficiently plead the defamation elentastandear if
Hopkins or Broadway could be held vicarioukable for Shieldsalleged defamaty remarks
“Defamatory remarks published to [] fellow employees” are accorded a “comalifrivilege . .

. grounded upon the well settled privilege accordedaieistents made within the context of the
employeremployee relationshipSee, e.gHappy 40, Inc. v. Miller491 A.2d 1210, 1214 (Md.

Ct. Spec. App. 1985%ee also Gladhill v. Chevy Chase Bank, F.9\B. 905 SEPT.TERM

2000, 2001 WL 894267, at *9 (Md. Ct. Spec. App. Aug. 1, 2001) (“A qualified privilege
generally protects the employer with regard to publication to co-workéoslas reason for an
employeés discharge.”)Furthermore, “[t]he existence of a conditional privilege is a question of
law for the court.”Gladhill, 2001 WL 894267, at *10. Although this privilege can be overcome,
it requires the plaintiff to establish “either that the defendant acted with ctiosgiunalice,

that the statement was not made in furtherance of the reason for the privilegs, or
communicated to a third person who is outside the protection of the privildggeiting Gohari

v. Darvish 767 A.2d 321, 338 (2001)). Here, Andergbeads no facts suggestikippkins or
Broadway acted with constitutional malice tbat Shields’ alleged defamatory communications
were sent to a third partyn heropposition, Anderson cites Embrey v. Hollyfor the

proposition that an employer catill beheldliable for [defamatory] statements of its agents,
including being held liable for punitive damages. 442 A.2d 966 (Md. 1982). However, that case
dealt with the orair defamatory statements of a radio disc jockey who was acting both waighin t
scope of his employment, and for the benefit of his employer when he madedheentatd. at
135-36. Not only did the statementsEmbrey v. Holleyneetthe “actual malice’standard, but

they were broadcast over the air to the general pudliat 139-40. Anderson has pled no facts
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hereto overcome the qualified privilege. Accordingly, Hopkins and Broadway are @rtttle
dismissal of Count X.

. Count XI: Respondent Superior

Count Xl is styled as a claim of “respondent superior.” (ECF No. 33, 11 49451).
defendants correctly clarify, this is not an independent cause of action. Andemsedes this
point in her opposition. (ECF No. 46, p. 16). Accordingly, | dismiss Count XI against all
defendants.

[11.  Count XII: Violation of Title VIl

Anderson nextleegesHopkins and Broadway violated Title VIl of the Civil Rights Act
of 1964,as amendedecause they employed Shields who allegedly sexually harassed Anderson.
(ECF no. 33, 1152-63). Broadway moves to dismiss this count “for the simple reason that
Broadway Services was never [Anderson’s] employer.” (ECF No. 38, p. 14). Hopkins does not
move to dismiss this count. (ECF No. 39, p. 1).

Title VII makes it unlawful “for aremployet to discriminate against employees based
on race, color, religion, sex, or national origin. 42 U.S.C § 2000e-2(a) (emphasis adted).
VIl defines employer as “a person engaged in an industry affecting cammbo has fifteen or
more employees” and “any agent of such a perddndt § 2000¢€b). Title VII defines an
empbyee as “an individual employed by an employ&t.’at § 2000e(f). Title VII claims
“based on something other than an employment relationship” “must be dismitisgulejidice
because [Title VII applies] only to employment relationshifdlie v. Sprint No. CV TDG15-
0881, 2015 WL 5923364, at *2 (D. Md. Oct. 7, 20K8e also Farlow v. Wachovia Bank of N.
Carolina, N.A, 259 F.3d 309, 313 (4th Cir. 2001) (“Each side concedes that Title VIl only

applies if Farlow was an employee of Wachovia”). Anderson, as plaintiff,genstble for
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“alleging the existence of an employment relationship in order to state a Titawil.” Bender
v. Suburban Hosp998 F. Supp. 631, 634 (D. Mdaff'd sub nomBender v. Suburban Hosp.,
Inc., 159 F.3d 186 (4th Cir. 1998). Generally, in order to establish whether an individual is an
employee, the Fourth Circuit has adopted a pad-testSeeHaavistola v. Cmty. Fire Co. of
Rising Sun, Inc§ F.3d 211, 219-21 (4th Cir. 1993ke also Price v. Grasonville Volunteer Fire
Dep't No. CIV.A. ELH-14-1989, 2014 WL 7409891, at *9 (D. Md. Dec. 30, 2014) (“The Fourth
Circuit has adopted a twoart test to determine whether an individual is an employee in a
discrimination case.”)Stewart v. Morgan State Unjv6 F. Supp. 3d 590, 594 (D. Md. 2014),
aff'd, 606 F. App'x 48 (4th Cir. 2015) (same). First, in order to establish the existence of an
employment relationship, “the employee must demonstrate that compensatioceigiren
exchange for the service provided te gtmployer.’Stewart 46 F. Supp. 3d at 59Byice, 2014
WL 7409891, at *9. “Once the threshold issue of remuneration is established, the inquary shift
to ‘analyzing the facts of each employment relationship under a standairttirabrates both
the canmon law test derived from principles of agency and theafled ‘economic realities'
test.” Price, 2014 WL 7409891, at *10 (citingaavistolg 6 F.3d at 219-20

Here, Anderson alleges in her complaint that she “became employed by De:fgoiuas
Hopkins Bayview Medical System, Inc., as a housekeeper” in August 2009. (ECF No. 33, 1)
She furtherlleges ‘Shields was an employee of Broadwald! at § 4. Despitethe fact that
Anderson was not employed by Broadway, she supposedly maintains h&filTatlim against
Broadwaybased on the allegation that “Broadway Services is part of the Johns Hopkins Health
System and works hand in hand with [Hopkins] with respect to [Hopkins’] maintenance,
housekeeping, and other functionisl’ at 4. Although “compensation” need not be monetary,

Anderson still does not allege she received any “compensation . . . in exchangedovitee s
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provided to [Broadway]. Stewarf 46 F. Supp. 3d at 595. Under the Fourth Circuit’s pad-
test,Anderson has failed to plead sufficient facts in her complaint to establish arysrapto
relationshipoy merely alleginghat “Broadway Services is part of the Johns Hopkins Health
System and works hand in hand with [Hopkins] with respect to [Hopkinsijterance,
housekeeping, and other functions.” (ECF No. 33, { 4).

It should be noted that Andersalsoseeks to sidestep this requirement by arguing, for
the first time in heppposition, that Broadway and Johns Hopkins are an “integrated entérprise,
and thereforéerTitle VII claim is viable against Broadwaylhe “integrated enterprise” theory,
which the Fourth Circuit has previougpplied when defining “employer” in Title VIl cases,
“makes corporationbable for another corporatiomactions whethe corporations are closely
connected. Thomas v. Bet Sound-Stage Rest./BrettCo, &icF. Supp. 2d 448, 455-56 (D. Md.
1999). “To determine whether two entities constitute a single employer arat@egnterprise,
courts consider four factors: (1) the interrelation of operations; (2) wha#reris common
management; (3) whether there is centralized control of labor relations; amdefer there is
common ownership and financial controldwwaab v. Virginia Linen Serv., In@29 F. Supp.
2d 757, 770 (D. Md. 2010%ee alsorhomas61 F. Supp. 2d at 456. However, Tiemascourt
also clarified that several factors are “of low or no probative value to thisyriguaicluding if:

(a) “the operations of the companies, themselves, are interrelated,” (b) “opargouitimately
benefits from the work of the other,” (the plaintiffs believed that they were employees of the
putative employer,” or (d) “the supervisors of the subsidiary ultimatelyrted to officers in the
parent company, or that certain high level management employees perform fuioctlorts

companies.Thomas61 F. Supp. 2d at 456.
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Here, the only allegation in Anderson’s complaint that could potenitally support an
“integrated enterprise” finding is that “Broadway Servigegart of the Johns Hopkins Health
System and works hand in hand with [Hopkins] with respect to [Hopkins’] maintenance,
housekeeping, and other functions.” (ECF No. 33, § 4). This allegation only speaks ttotise fac
theThomascourt explicitly stated wre “of low or no probative value to this inquiry.” And it
does not address the factors that courts actually consider when determintingrwhsinesses
are engaged in an “integrated enterprise.” Accordingly, given the facts allégeddBroadway

is not an employer within the Title VIl context, and | dismiss Count XII againstdsrag.

CONCLUSION

For the foregoing reasons, Broadway’s motion to dismiss (ECF NandBjopkins’
motion to dismiss (ECF No. 39) are granted. Specific@lbynts +VIII and Counts XXII in
the amended complaint (ECF No. 33) are dismissed against Brgadwayts V1 and Counts

IX-XI are dismissed against Hopkins. A separate order follows.

1/18/2017 /sl
Date J. Frederick Motz
United States District Judge
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