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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
BETH P. GESNER BALTIMORE, MARYLAND 21201
UNITED STATESMAGISTRATE JUDGE (410) 962-4288
June 7, 2017
Pau_l R. Schliter..,ESQ- Jennifer H. Stinnette, Esq.
Mering and SChlltzlr-LC Social Security Administration
343 N. Charles St.,8FI 6401 Security Blvd., Rm. 617
Baltimore, MD 21201 Baltimore, MD21235

Subject: Kimberly Tuckerv. Carolyn W. Colvin, Acting Commissioner of Social

Security
Civil No.: BPG-16-1946

Dear Counsel:

Pending before this court, by tharties’ consent (ECF Nog&, 7), are Plaintiff's Motion
for SummaryJudgment (“Plaintiff's Motion”) (ECF N 14, B) and Defendant’'s Motion for
Summary Judgment (“Defendant’s Motion”) (ECF N@&). The undersigned must uphold the
Commissioner’s decision if it is supported by substantial evidence and if propksti@gdards
were empbyed. 42 U.S.C. 88 405(g), 1383(c)(8xaig v. Chater76 F.3d 585589 (4th Cir.
1996),supersededy statute 20 C.F.R8 416.927(d)(2).1 have reviewed the pleadings and the
record in this case and find that no hearing is necessary. Loc. R. 105.6. For themetebns
below, Plaintiffs Motion (ECF N@. 14, 15)is denied,Defendant’s Motion (ECF Nol18) is
denied,the Commissioner’s decisiaa reversed, and the case is remandeithe Commissioner
for further consideration.

l. Background

On April 10, 2012 plaintiff filed a Title Il application for a period of disability and
disability insurance benefit@and protectively fileda Title XVI application for supplemental
security income both alleging disability beginning oAugust 3, 2011. (R. at 206-15.) Her
claims wereinitially denied onJuly 26, 2012id. at 76-99, 136-37), and m reconsideration on
February 12, 2013id. at 106-29, 145-46, 149-50)After a hearing held oiseptember 11,
2014 an Administrative Law Judge KLJ”) issued a decision o@ctober31, 2014denying
benefits based on a determination that plaintiff was not disabligcat 8-46.)

The Appeals Council denied plaintiff's request for review on April 27, 2016, making the
ALJ’s opinion the final and reviewable decision of the Commissior{lel. at 1-7.) Plaintiff
challenges the Commissioner’s decision on the grotimatsthe ALJ: (1) failed to respond to
counsel’'s request for a subpoena for plaintiff's mental health rec(2ji$ailed to properly
evaluate the severity of plaintiff'sbesity; (3) improperly discrediteca treating physician’s
opinion; and (4) improperly evaluated plaintiff's residual functional capdtdRFC”). (ECF
No. 15-1 at 11-16.)
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[. Discussion

First, plaintiff argues that the ALJ failed to respond to plaintiguest to subpoena her
mental health recordsnd improperly relied on the opinion of a single consultative examiner to
conclude that plaintiff's depression was rs®vere. If. at 11-12.) “When it is reasonably
necessary for the full presentation oftase,” an ALJ may, at the request of a party, issue
subpoenas for the production of recordtirer documents that are material to an issue at the
hearing. 20 C.F.R. 88 404.950(d)(1), 416.1450(d)(1). The party wishing to subpoena documents
must file a written regest, whichmust includethe names of the documents to be produced
describethe location of the documents with sufficient detail to find them; state the important
facts that the document is expected to prove; and indicate why those fadteaolé proven
without issuing a subpoenad. 88 404.950(d)(2), 416.1450(d)(2). Here, it is plain from the
record that plaintiff’'s subpoena request did cmmply with the regulations(SeeR. & 177~81)
Nevertheless, the ALshould havenotified plaintiff of the deficiencies in her request alwhied
it on the recordrather than simply ignoring it. Particularly considering thlaintiff’s request
included treatment records from plaintdftreating mental health physician, Dr. Veronica
Franklin,in the absence of those recorttee ALJs evaluation of Dr. Franklis opinioncannot,
as a matter of law, be supported by sabsal evidence. See20 C.F.R. 8§ 404.1527()2),
416.927(%(2) (requiring ALJto give “controlling weidpt” to a treating physiciars opinionso
long as the opinion is “webBupported by medically acceptable clinical and laboratory diagnostic
techniques”). Accordingly, remand is warranted on this issue.

Secondplaintiff contends that the ALJidl not properly account for plaintiff's obesity in
evaluating plaintiff's RFC, and failed toonsider how plaintiff's obesity exacerbated her
degenerative disc disease, arthritis, and depression. (ECF N@t12-13.) According toSR
02-1p, “the combined effects of obesity with other impairments can be greater treffetts of
each of the impairments considered separately.” SSRy02002 WL 34686281, at *{Sept
12, 2002). Accordingly, SSR @i instructs the ALJ to “consider the effects of obesity . . .
when assessing a claim at other steps of the sequential evaluation procadfmginehen
assessing an individual’s residual functional capacitg.” In this case, the ALJ determined that
plaintiffs obesity was sevee and noted that it may have an adverse impact on other
impairments. (R. at 34.) Specifically, the ALJobserved that[$§]Jomeone with obesity and
arthritis . . . may have more pain and limitation than might be expected from arthrigs’ alod
that “obegty may limit an individual’s ability to sustain activity on a regular and comigui
basis during an eigtitour day.” [d.) Although the ALJ correctly noted tbee considerations
she failed to apply #m in plaintiffs case. Indeed, besideshese general remarks ard
recitation of the regulati@the ALJ does not so much mention plaintiffs obesity at any other
point in her opinion. Thus, the court has no basis by which determinewhether the ALJ
properly considered plainti§ doesity inassessing plaintif6 workrelated limitationsat step
four of the sequential evaluatioiseeRadford v. Colvin, 734 F.3d 288, 294tlt Cir. 2013)(“A
necessary predicate to engaging in substantial evidence review is a getloedbasis fothe
ALJ's ruling [including] specific application of the pertinent legal requirements to the record
evidence.”) Accordingly, the court concludes that the ALJ’s evaluation of plaintiff's obesity i
not supportedby substantial evidence
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Next, plaintiff argues that the ALJ improperly rejected the opinion of plastiféatirg
physician, Dr. Franklin. (R. at £35.) The ALJ must generally give more weight to a treating
physician’s opinion. 20 C.F.R. 88 404.1527(d)@06.927(d)(2). Where a treating physician’s
opinion is not supported by clinical evidence or is inconsistent with other subsevnd@hce,
however, the ALJ should afforidl significantly less weight. 1d.; Craig 76 F.3d at 590.If the
ALJ does not give a treating source’s opinion controlling weight, the ALJ nsagjnaweight
after consideringseveral facta@, including the length and nature of the treatment relationship,
the degree to which the physician’s opinion is supported by the record as a whole, atiteany
factors that support or contradict the opinion. 20 C.F.R. 88 404.152%6)(1416.927(cX()

(6). Here Dr. Franklin opined thaplaintiff had poor to nability to relate to ceworkers deal
with the public; interact with supervisorsleal with work stressorsainderstandremember, and
carry out complexand detailedob instructions; behave in an emotionally stable manner; and
relate predictably in social stions. (R. at750-51) The ALJ, however failed to assign Dr.
Franklin’s opinion any weight at all, noting only that “Dr. Franklin’s opinion is not isteTst
with the treatment record.” Id. at 39.) As noted above, however, the record that the ALJ
considered did not include Dr. Frankbnown treatment history. lhoughthe ALJnotedthat
plaintiff’s mental status examination findings weéessentially unremarkablg(jd.), she did not
explainin any eviewable detailwhy the results fonon-treating medial sourceswarranted
rejecting Dr. Franklin’s opiniorwholesale Further, the ALJ stated thawvhile Dr. Franklin
opines that the claimant has poor to no ability in interacting with others, the claimariedep.

. thatshe g@es out in public daily and interacts with friends and close fam{lg.) Plaintiff can
hardly be penalized for going out in publandthe factthat plaintiff’s socialinteractions are
limited to friends and close fatpidoes not, in and of itself, undermine Dr. Franklin’s findings of
poor ability to interactvith co-workersand other members of the public.

Finally, plaintiff argues that the aboveted failures in the AL3 analysis resulted in an
erroneous RFC determinatiofror the reasordiscussedbove, the court concludes that remand
is warranted so that the Commissiomeay correct theerrors in its analysis, ance-evaluate
plaintiff’s RFCaacordingly. In so holding, the court expresses no opiniorthenmerits of the
Commissionés decision.

[1. Conclusion

For the reasons stated above, Plaintiff's Motion (ECF.Nit, 1% is DENIED and
Defendant’s Motion (ECF Nd.8) is DENIED. Pursuant to sentence four of 42 U.GL05(g),
the Commission& judgmentis REVERSED due to inadequate analysis.The case is
REMANDED for further proceedings in accordance with this opinion.
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Despite the informal nature of this letter, it will constitute an Order of the coumvidind
be docketed accordingly.

Very truly yours,
/sl

Beth P. Gesner
United States Magistrate Judge



