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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

MICHAEL FISHER, #262-076 *
Plaintiff *
% *  Civil Action No. RDB-16-2157
ORLANDO JOHNSON, *
UNKNOWN PATUXENT INSTITUTION
OFFICIALS, *

Individually and in tleir official capacities

Defendants

*k%

MEMORANDUM OPINION

Self-represented Plaintiff Michael Fisher,Maryland Division of Correction (*DOC”)
prisoner currently confined at North Branch Correctional Institution (“NBEi&)suing Orlando
Johnson, Chief of Security at Patuxent Institution,his official and mdividual capacities.

Fisher seeks compensatory and punitive damages and alleges that while housed at’Patuxent,
Johnson subjected him to retaliation that adgrémpacted his prison job and classification
status and resulted His transfer to NBCf. ECF 1. Johnson, by counsel, has filed a Motion to
Dismiss or, in the Alternativéor Summary Judgment. ECF 28Consonant with the dictates of

Roseboro v. Garrisqrb28 F.2d 309 (4th Cir. 1975), Fisheas notified Johnson’s Motion could

1 NBCI is a maximum-security facility located in Cumberland, Maryland.
2 patuxent, located in Jessup, Maryland, tieatment-oriented maximum-security facility.

® Fisher also names as Defendants “Unknown Patuxent Institution Officials” who are alleged to hava daised

in mailing a pleading to the Circuit Cador Howard County in December of 20&4 January of 2015Fisher also

alleges these Defendants opened mail from Georgetown Law Center on or around October 30, 20&5, outsi
Fisher's presence. Fisher is unable to identify the iddals responsible for this interference with his legal mail,

and the allegations raised in the Complaint provide no factual basis to conclude that Fisher's mail problems were
caused by Johnson’s interferencéisher’'s access-to-courts claims canmproceed here, and the “Unknown”
Defendants shall be dismissed without pragadn connection with the instant action.

* The Motion contains an unsigned Declaration of Richard Roderick, Case Management Manager & GHB2Z8-
1. A signed Declaration was later provided. ECF 30-1.
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be treated as a Motion for Surarg Judgment and he was entitled to file an opposition with
materials in support. ECF 29.Fisher has filed an opptisin to the Motion for Summary
Judgment, as supplemented. ECF 34 35.

The case is ripe for dispositioAfter considering the pleadlys, exhibits, and applicable
law, the Court now rules pursuant to Locall&R05.6 (D. Md. 2016), as hearing is deemed
unnecessary. For reasons to follow, Johnson’s Motion for Summary Judgment will be
GRANTED with regard to impositioaf liability in an official cacity, but otherwise DENIED.

BACKGROUND

Fisher provides the following informatian support of his claims. On April 4, 2014,
while housed at Patuxent Institution, he received an infraction allégritad diluted a urine
specimen. Although Fisher was found not gudfythe infraction ina formal disciplinary
hearing convened on April 16, 2014, he nonetheless received disciplinary sanctions from
Assistant Warden James FIobdECF 1-1 at p. 1. Fisher filed an Administrative Remedy
Procedure (“ARP”) complaint against Flood alahnson to protest the imposition of sanctions
after a “not guilty” finding regardinthe infraction. ECF 1-1 at p. 12.

While the ARP complaint was pending, indaJune of 2014, Fisher was offered a
position at Patuxent’'s Maryland Correctioatterprises (“MCE”) industrial shop based on
approval by classification personnel and Wardetnidta Gains-JohnsonFisher alleges that
Johnson sent an email to MCE manager {esaBehnke disapprovingerhiring decision, and

the job offer was withdrawn. Between that time and June 25, 2015, Fisher attempted to obtain

® This opinion references the pagination assigned by the Court’s electronic docket system.

® A Declaration attesting to Fisher's good conduct whitainerated was submitted by Fasher, Steven D. Shick,

ECF 33. While not directly relevant to the outcome of the case, the Declaration has been docketed as
correspondence. Fisher also appethet Declaration as a Supplemenhi®opposition response. ECF 35.

" Flood is not named as a party in this action.



other prison jobs at MCE, and also applied fortpwss in the ID Room and the school. Fisher
claims that each supervisor was told by Johrneasithhold positions from Fisher. He claims
that School Director NadinenSwden was told by Johnson thating Fisher would lead to
retaliation against her department. ECF 1 at p. 2.

Johnson was promoted to Director for Secu@iyerations for Maryland’s Department of
Public Safety and Correctional Services (“DE3);C and was no longeraioned at Patuxent.
On June 25, 2015, following Johnssrdeparture, Fisher was hdréo work at MCE. A few
months later, Johnson was demoted and retum@&ahtuxent as Chief of Security. Johnson’s
return had no immediate impact on Fisher’s job.

On May 10, 2016, Fisher mailed a Maryland Tort Claim via certified mail against
Johnson alleging retaliation resol in his inability to sea@ a prison job as well as
interference with legal mail. The paperworksm@ceived by the State Treasurer's Office on
May 17, 2016. ECF 1-1 at pp. 8-10. Two daysraon May 19, 2016, Fisher was placed on
Administrative Segregation byolinson pending amvestigation as to whether Fisher was
dangerous to the security of the ingion, other prisoners, or stafid. at p. 11. As of the
filing of his Complaint on June 9, 2016, Fisheaneened on administrative segregation and had
been transferred to NBCI. He was not chargétl wstitutional rule vichtions. Fisher states
that he has maintained a cleaastitutional record during hi20 years of incarceration, held a
“premier job,” within the DOC, and had partiaigged in “multiple volunteer activities.” ECF 1
at p. 4. Fisher contends that Johnson’s retatiat an attempt to deprive him of his First
Amendment rights and undertaken to punish him for using the ARP process and filing various
actions in the courts or State administrative agencies.

A. Defendant’'s Response



Johnson provides no discussion or docuntemtaregarding the hearing officer’s
determination that Fisher was not guilty of diluting a urine sample. Johnson also provides no
discussion or affidavit refuting $ler’s claim that he overrodee June 2014 decision made by
classification personnel and/ortiwarden approving Fisher fire MCE job, and he makes no
effort to assure this Court that such actiorswearranted. Similarly, nmvestigatory findings
accompany Johnson’s notice of assignment to midirative segregation (ECF 28-2 at p. 3),
no explanation is provided as to why Fisher wascharged with an infraction for “trying to
initiate a riot, and no rationale is provided égplain why Fisher was transferred from a
maximum-security therapeutic settitgythe highly restrictive NBCI.
B. Plaintiff's Opposition
In his opposition response, Fisher denotegéhl#ictions placed on NBCI prisoners who
are on administrative segregatioRisher also states that Johnsoauspicion that he wanted to
start a riot in Patuxent’s dimy room has been converted irfftct, without any adjustment
adjudication. ECF 34-1 at pp. 6-7.
STANDARD OF REVIEW

When a defendant seeks dismissal or, & dhernative, summary judgment, the Court
may use its discretion, under Rule 12(d), determine whether to consider matters
outside the pleadingsSee Kensington Volunteer Fire e, Inc. v. Montgomery Cty 788
F.Supp.2d 431, 436-37 (D. Md. 20113ff'd sub nom., Kensington Volunteer Fire Dep't., Inc.
v. Montgomery Cty.684 F.3d 462 (4th Cir. 2012). Purstido Rule 12(d), “[w]hen matters
outside the pleading are presasshto and not excluded by tlweurt, the 12(b)(6) motion shall

be treated as one for summary judgment disdosed of as provided in Rule 56l'aughlin v.



Metro. Wash. Airports Auth149 F.3d 253, 260-61 (4th Cir. 199@juoting Fed. R. Civ. P.
12(d)).

The United States Court of Appealsr fohe Fourth Circuit has outlined two
requirements for when a motion to dismisgy be converted to a motion for summary
judgment: (1) the “parties [must] be given somdication by the courthat it is treating the
12(b)(6) motion as a motion for summary judgmeatid (2) “the parties ‘first [must] be
afforded a reasonable oppority for discovery.” Greater Balt. Ctr. for Pregnancy
Concerns, Inc. v. Mayor of Balt721 F.3d 264, 281 (4th Cir. 2013) (quotiGgy v. Wall
761 F.2d 175, 177 (4th Cir. 1985)). When the motion is expressly captioned as a motion to
dismiss or in the alternative a motion formsuary judgment and rtars outside of the
pleadings are submitted, the parties are deembdvi® sufficient noticéhat conversion may be
granted. See Moret v. Harveyd81 F.Supp.2d 458, 464 (D. Md. 2005). “[T]he party opposing
summary judgment ‘cannot complain that sumyrjadgment was grdaad without discovery
unless that party has made an attempbppose the motion on the grounds that more time
was needed for discovery.’Harrods Ltd. v. Sixty Internet Domain Nam&92 F.3d 214, 244
(4th Cir. 2002) (quotingevans v. Techs. Applications & Serv. C80, F.3d 954, 961 (4th
Cir. 1996). Here, Fisher has rfded an affidavit or otherwiseequested discovery, other than
the materials that have been made available to him.

In light of the foregoing, the Court is satedithat it is appropriate to address Johnson’s
dispositive Motion as one for sunary judgment, because mattetgside of the pleadings will
be considered.

Under Fed. R. Civ. P. 56(a), the Courtshgrant summary judgment if the moving

party demonstrates there is no genuine issue as to any material fact, and the moving party



is entitled to judgment as matter of law. In reviewing a motidar summary judgment,
the Court must draw all justifiable inferendesfavor of the non-movannderson v. Liberty
Lobby, Inc, 477 U.S. 242, 255 (198&yiting Adickes v. S. H. Kress & C398 U.S. 144, 158-
59 (1970)). Once a motion for summajudgment is properly made armsdipported, the
opposing party has the burden of showing thapeauine dispute existMatsushita
Elec. Indus. Co. v. Zenith Radio Corpi7/5 U.S. 574, 5871986). Whether a fact is
considered to be “material” is determined tye substantive law, and “[o]nly disputes over
facts that might affect the outcome of the suit under the governing law will properly
preclude the entry of summary judgmenfhderson477 U.S. at 248ccord Hooven-Lesi
249 F.3d at 265.
ANALYSIS

Johnson seeks summary judgment in his fdvased on the affirmative defenses of
sovereign immunity and qualified immunity, and aésgues that Fisher has failed to establish a
retaliation claim.

A. Affirmative Defenses

1. Sovereigimmunity

When an individual is sued in his officiahpacity, the suit is essentially against the
governmental entityKentucky v. Graham473 U.S. 159, 165-66 (1983 afer v. Melg 502
U.S. 21, 25 (1991) (noting that official-capacsyits “generally represent only another way of
pleading an action against antign of which an officer isan agent”). Under Eleventh
Amendment jurisprudence, “a suit against a stéfieia in his or her official capacity is not a
suit against the official but rather is a suit agaihe official’s office. As such, it is no different

from a suit against the State itselfWill v. Michigan Dept. of State Policd91 U.S. 58, 71



(1989). Therefore, official capacity claims aréject to sovereign immunity under the Eleventh
Amendment.Graham 473 U.S. at 167accord Hafer v. Melp502 U.S. 21, 25 (1991).

As the Supreme Court explained@naham 473 U.S. at 165: “Personal-capacity suits seek
to impose personal liability upon a government offiécal actions he takes under color of state law.
Official-capacity suits, in contrast, ‘generaligpresent only another way of pleading an action
against an entity of which arfizger is an agent.” (quoting/lonell v. N.Y.C. Dept. of Soc. Serv¥s36
U.S. 658, 690, n. 55 (1978)) (citations omittesBe alspe.g, Huggins v. Prince George’s Cntya83
F.3d 525, 532 (4th Cir. 2012) (treating suit against individuals in official capacity as suit against
county). Therefore, states and their officersdsin their official capacities, are not “persons”
subject to suit for money damages under 42 U.S.C. § 1988.491 U.S. at 71.

Absent waiver, sovereign immunity islds a governmental entity from suiederal
Deposit Ins. Corp. v. Meyeb10 U.S. 471, 475 (1994). While tBe&ate of Maryland has waived
its sovereign immunity focertain types otases brought in state coursgeMd. State Gov't
Code Ann., 12-202(a), it has not waad its immunity under the Eleventh Amendment to suit
in federal court. To the extent that Fisheelss damages from Johnson in his official capacity,
Johnson is immune from such damag8ge Fed. Mar. Comm’n v. S. State Ports Auth535
U.S. 743, 760 (2002Brandon v. Holt 469 U.S. 464, 471-72 (1985). Johnson is entitled to
summary judgment in his favor in regard tctaims against him in his official capacity.

2. Qualifiedimmunity

Defendant also asserts entitlement to qualified immunity, arguing that his conduct did not
violate any clearly established constitutional tigh which a reasonable public official should
have known. See Harlow v. Fitzgera]d457 U.S. 800 (1982%ee also Iko v. ShreyvB35 F.3d

225, 238 (4th Cir. 2008) (quotirfgnderson v. Creightqm83 U.S. 635, 640 (1987)). Qualified

® The record does not reflect whether Fisher filed a steteltdm, and if so, the outate of that proceeding.
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immunity is an “immunity from suit rathethan a mere defense to liability’ . . . Ussery v.
Mansfield 786 F.3d 332, 337 (4th Cir. 2015) (quotikiitchell v. Forsyth 472 U.S. 511, 526
(1985)) (emphasis iMitchell), and shields government officials who commit constitutional
violations but who, “in light of clearly estabtied law, could reasongbbelieve that their
actions were lawful.” Hunter v. Town of Mocksville, N.C/89 F.3d 389, 401 (4th Cir. 2015)
(internal quotations omitted¥ee also Scinto v. Stansberry F.3d __ , 2016 WL 6543368, at
*10 (4th Cir. Nov. 4, 2016). Thus, “a government @#l who is sued in his individual capacity
may invoke qualified immunity.’Bland 730 F.3d at 391see Harlow 457 U.S. at 818.

Qualified immunity turns on the “objectiveasnableness of anfigfal’'s conduct, as
measured by reference ttearly established lawHarlow, 457 U.S. at 818, and so an officer
who makes an honest but objectively unosable mistake is noprotected by qualified
immunity. It protects officials “who commit cotigutional violations but \Wo, in light of clearly
established law, could reasonably betiglaat their actions were lawful."Williams v. Ozmint
716 F.3d 801, 805 (4th Cir. 2013) (quotiRgrnell, 652 F.3d at 53§4th Cir.));accord Durham
v. Horner, 690 F.3d 183, 188 (4th Cir. 2012). In other words, qualified immunity “gives
government officials breathing room to mateasonable but mistaken judgments about open
legal questions.”Lane v. Franks— U.S. —, 134 S. Ct. 2369, 2381 (2014) (quadAisigcroft
v. al-Kidd, 563 U.S. 731, 743 (2011)). However, “[b]ecause an official ‘who performs an act
clearly established to be beyonda thcope of his discretionary hotity is not entitled to claim

gualified immunity,” the defendartears the initial burden ‘of deonstrating that the conduct of

° The defense of qualified immunity does not apply to claims for injunctive or declaratory @tiefPearson v.
Callahan 555 U.S. at 242-43 (affirming that defendants may seek qualified immunity “in cases in which that
defense is not available, such as ... 8 1983 cases agaividirals where injunctive relieé sought instead of or in
addition to damages”)t.efemine v. Widemar672 F.3d 292, 303-04 (4th Cir.) (“Claims for declaratory and
injunctive relief are not affected by qualified immunityr@y'd on other grounds— U.S. —, 133 S. Ct. 9 (2012);
accord Vollette v. Watsp®37 F. Supp. 2d 706, 720 (E.D. Va. 2013). Fisher seeks injunctive relief to bar future
retaliation or transfer without cause and a declarationJii@ison’s actions against him violated his constitutional
rights. ECF 1 at p. 5.



which the plaintiff complains falls within the scope of the defendant’s dutiesi&nry v.
Purnell, 501 F.3d 374, 377 n.2 (4@ir. 2007) (en banc)see also, e.g., Holloman ex rel.
Holloman v. Harland370 F.3d 1252, 1265-66 (11th Cir. 2004).

In Scinto, supra at *10, the Court explained: rfl determining whether defendant
government officials are protect by qualified immunity, the oot considers both ‘whether a
constitutional right [was] vialted on the facts alleged’ ardhether the right was clearly
established’ at the time of the conduct in gfie.” (Citations omitted.) Thus, the qualified
immunity analysisnvolves two inquies: (1) whether the facts allegéfjaken inthe light most
favorable to the party asserting the injury, show the officer's conduct violated a constitutional
right,” Saucier, supra533 U.S. at 201; and (2) wheth#re right at issue “was clearly
established in the specific context of the case—that is, [whether] it was clear to a reasonable
officer that the conduct in which he allegedly engaged was unlawful in the situation he
confronted.” Merchant, supra677 F.3d at 662 (quotingigg v. Schroeder312 F.3d 625, 635
(4th Cir. 2002))see Owens, suprd67 F.3d at 395-96. The “two inquiries . . . may be assessed
in either sequence.Merchant 677 F.3d at 661-62ccord Pearson555 U.S. at 236 (judges
may exercise discretion in deaidi which of the two prongs of ehqualified immunity analysis
should be addressed first).

The second inquiry “turns on the ‘objectilegal reasonablenessf the action, assessed
in light of the legal rules that were ‘cldaestablished’ at the time it was takeriViesserschmidt
v. Millender, — U.S. —, 132 S. Ct. 1235, 1245 (2012) (ciGneighton 483 U.S. at 639). If
the law at the time of the alleged violation wast “clearly established,the official will be
entitled to qualified immunity, because “an oféil could not reasonably be expected to

anticipate subsequent ldgdevelopments, nor could he fairhe said to ‘know’ that the law



forbade conduct not previousigentified as unlawful.”Harlow, 457 U.S. at 818. On the other
hand, “[i]f the law was clearly &sblished, the immunity defensedinarily should fail, since a
reasonably competent pubbficial should know théaw governing his conduct.id. at 818-19.

To determine whether the riglatas clearly established, the court first must define the
right at issueScinto, supraat *10; Occupy Columbia738 F.3d at 118. “A right is clearly
established only if its contours are sufficientlganl that ‘a reasonable official would understand
that what he is doing violates that rightCarroll v. Carman — U.S. —, 135 S. Ct. 348, 350
(2014) (quotingCreighton 483 U.S. at 640). “In other words, ‘existing precedent must have
placed the statutory or constitbnal question beyond debate.”Carroll, 135 S. Ct. at 350
(quotingal-Kidd, supra 563 U.S. at 741).

In determining whether a rightas clearly established, courts in this Circuit *“ordinarily
need not look beyond the decisions of the Supr€mat, [the Fourth Circuit], and the highest
court of the state in which the case arosas”of the date of éhconduct at issueDoe ex rel.
Johnson v. S.C. Dept. of Soc. Ser&@®7 F.3d 163, 176 (4th Cir. 2010) (citations omitted).
While a right may be clearly established by amynber of sources, there need not be a case
“directly on point . . . .”al-Kidd, 563 U.S. at 741.

To defeat qualified immunity, “the existing tority must be such that the unlawfulness
of the conduct is manifest."Merchant 677 F.3d at 665 (quotingilson v. Layngl41 F.3d 111,
114 (4th Cir. 1998))see Bland, suptas30 F.3d at 391 (stating thdf]or a plaintiff to defeat a
claim of qualified immunity, theontours of the constitutionalghit must be sufficiently clear
that a reasonable official would understand thiaat he is doing violatethat right”) (internal

guotations omitted).
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Absent documentation supporting the adeeestions taken against Fisher and an
affidavit attesting to the rationale behind thas#ions, the Court is ubke to undertake the two
inquiries necessary in determining whether Johns entitled to qualifiednmunity. Therefore,
examination of the retation claim is required.

B. Retaliation Claim

In order to prevail on a claim of retaliation, Fisenust allege either that the retaliatory
act was taken in response to the exercise of aitdgimally protected right or that the act itself
violated such a righ® Adams v. Rice40 F.3d 72, 75 (4th Cir. 1994)it is unclear how much of
a showing of adversity must be made in orte survive a motion for summary judgment.
Compare Burton v. Livingstor791 F.2d 97, 100-101 (8th Cir. 198@&complaint that a prison
guard, without provocation, and for the appangatpose of retaliatingqgainst the prisoner's
exercise of his rights in petitioning a federal court for redresgsorized him with threats of
deatl@sufficient to state claim). However, angplaint which alleges retaliation “in wholly
conclusory terms may safely be dismissed on the pleading a@r@ill v. Mooney,824 F.2d
192, 194 (2nd Cir. 1987) (quotirjaherty v. Coughlin713 F.2d 10, 13 (2nd Cir. 1983Pierce
v. King 918 F. Supp. 932, 945 (E.D. N.C. 1996) (@asory allegations of retaliation
insufficient to state claim).

Retaliation, though it is not expreggieferred to in the Constitution, is
nonetheless actionable because retaliatory actions may tend to chill
individuals' exercise otonstitutional rightsPerry v. Sindermanr408

U.S. 593, 597 (1972). Where there is ingpairment of the plaintiff's
rights, there is no need for the protion provided by a cause of action
for retaliation. Thus, a showing of adversity is esisé to any retaliation

claim.

ACL U of Maryland, Inc. v. Wicomico Counid. 999 F.2d 780, 785 (4th Cir. 1993).
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In the prison context, retaliation claimsedreated with skepticism because disciplinary
action taken by prison officials tgy definition “retaliatory” ifundertaken in direct response to
prisoner misconductCochran v. Morris 73 F.3d 1310, 1317 (4th Cir. 1998)lams v. Rice40
F.3d 72, 74 (4th Cir. 1994). Hereowever, the “ prisoner misconduics not apparent, both in
the context of Fisher’'s adjustment outcome reiggrdrinalysis and with regard to his transfer
and long-term placement on administrative eggtion. Defendant provides no explanation
regarding the decisions adversely affecting Fisher; therefaseCturt cannot conclude on the
record before it that those amtis were not retaliatory.

CONCLUSION

In sum, Johnson has failed to provide eviesufficient to support his claim to qualified
immunity or to refute Fisher’s claims of retdican with regard to his roval from a prison job,
placement on administrative segregation, or thesdiaation decision to transfer Fisher from
Patuxent Institution to NBCIl. Johnson shb# granted an opportunity to supplement his
dispositive motion, and Fisher shall be pr&ddan opportunity to fther respond to that
supplementation. A separate Order follows.

April 28,2017 /sl

Date RCHARD D. BENNETT
UNITED STATES DISTRICT JUDGE
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