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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

TON JULIUS THOMAS *
Plaintiff *
Y * Civil Action No. CCB-16-2737
WARDEN ARMSTEAD, et al. *
Defendants *
*%k%
MEMORANDUM

In response ta complaint filed by the plaintiff Ton Julius Thomathe defendants
Warden Laura Armsteadfficer Muhammad Raja, and Director Randall Nero, Ph(Btate
defendants”),and Damon Fayall and Wexford &lth Services, In¢.(“medical defendants))
have moved for dismissal under Rule 12%&b)r, in the alternativesummary judgmentECF 18
and 37. The paintiff, for his partfiled a motion for summary judgmerECF 27 assertinghat
the defendantfailed to properlyinvestigatehis administrative claimsThe court finds a hearing
unnecessarySeel.ocal Rule 105.6 (D. Md. 2016). For the reasons stated balewdefendants’
motions construed as motions for summary judgntent] be grantedand the plaintiff's motion
for summary judgment will bdenied

l. Background

The paintiff, Ton Julius Thomasis an inmate confined at Patuxemsstitution who

suffers from chronic epilepsy. ECF a8Ex.1, p 1. Plaintiff argues that the defendants violated

his Eighth Amendmenprotectionfrom cruel ad unusual punishment by failing to provide

! Defendants’ dispositive submissiondl be treated asnotions for summaryudgment undeFederalRule of Civil
Procedure 56 because materials outsideattiginal pleadingshave been considereBed. R. Civ. P. 12(¢)See
Bosiger v. U.SAirways, 510 F.3d 442, 450 (4th C#007).
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adequate medical cafeSpecifically the plaintiff claims that he hasa two year history of
overdoses o his antiepilepsy medicatignthat prison medicastaff hason occasion failed to
respond timely to his medical emergenciasd thatCorrections Offcer Rajafailed to seek
medical help during one dhe plaintiff's seizures The plaintiff also hasfiled a motion for
summary judgment arguing that the defendants failed to properly investigatenhisistrative
complaints. ECF 27.

A. Plaintiff's Medical History

The paintiff suffers from chronic epilepsfeCF 18at Ex. 1, p 1. From February 2012
until March 2016the plaintiff was prescribeghenytoin (dantin), an antiepileptic drug used to
treat epilepsy Id. at 2-3. Dosages ofphenytoin need to be carefully monitored through
phenytointests examinabns that determine how muginenytoinis in a patient’s blood stam
to ensure that the drugmairs at therapeutic level$d. at 3 The therapeutic range fphenytoin
is between 10 and 20 ug/rhtoxic levels are greater th&® ug/m| and at 100 ugnl or above
the drugbecomedethal.Id. at 3.

The plaintiff's phenytoin levels have varied over time but repeatedly exeddtie
therapeuticdange of the drugECF 23 at pp.-®%. Although fluctuations iphenytoinlevels can
be caused by latent medical conditiomsproper dosing (either kihe plaintiff's failure to take
the medication othe plaintifftaking too much of thenedication), or by other medicationsnone
of theseexplanatios wasidentified asthe cause othe plaintiff's overdosingeCF 18at p. 4.
Whenthe fluctuations were detectéte high levels were treated by discontinuing administration

of phenytoinuntil the levels returned to a therapeutic ranige at p. 5.

24t is settled law that the allegations” in a prisoner’s ctaimy, “however inartfully pleadedare held‘to less
stringent standards than formal pleadings drafted by law¥yétaghes v. Rowed49 U.S. 5, 910 (1980)(quoting
Haines v. Kerner404 U.S519, 520 (1972))

% The abbreviation “ug/ml” stands for “microgram per milliliter” and im@asurement of concentration in the blood.
Seehttp://medicaldictionary.thefreedictionary.com.



Despite the plaintiffsphenytoin prescriptioand his assurances that he was taking his
medicationthe plaintiff suffered occasional breakthrough seizures. ECF 18 at Ex. 2, pp. 2-3.

B. Plaintiff's Complaint

Against this medical background thiaiptiff offers a history of past medical incidents, in
addition to describing hiphenytoinoverdoses, in support of his allegation that he has received
insufficient medical care.

The first medical incident plaintiff complains o€curred‘sometime in March” 2014 in
which hisphenytoinlevel was “way to[o] high” and he was transferred to the hospital at Jessup
Correctional Institution (JCI), where he was given an IV. ECF 23 at @l&ntiff remained
there for 30 daysld.

A few months later, on May 7, 2014, the plaintiff hacdezure while sitting in the
Pauxent dining hallECF 1 at p. 7According to the plaintiff, the medical unit’'s attempt to treat
him failed and, as a result, he was sent to Howard County General Hospitatifer freatment.

Id. The hospital performed a lid test which revealed that the plaintiffjsenytoinlevel was
above the therapeutic randd. He was given an IV and prescribed new medication before
being sent back to Patuxerid.

The plaintiff wouldhave little recovery timeOnly two monthsafter the May 7ncident,
the plaintiff reportedly felt sleepy. The medical unit took a blood test which fduatdtie
plaintiff’'s phenytoinlevel was too high “and he needed to stop taking” his medication to avoid
going into a seizurdd. Over the cours of abouttwo years, medical staff examining the plaintiff
would repeatedlyiind that his phenytoitevels exceeded their therapeutic rarideat pp. 3-5.

The nextmajor incident occurrecbn May 5, 2015when Officer Raja, a orrections

officer atPatuxentallegedly failed to seek medical help for the plaintiis the plaintiff tells it,



his cellmate D. Washington, called out to Officétajainforming him thatthe plaintiff was
having a seizureECF 1at p. 2 Despite being told three times by Washington thaplaintiff's

seizure was a medical emergency and he required immediate medic®ffiegr, Raja simply
told Washington to “stand by.Id.

The plaintiff claims that Officer Raja never called for medical assistance and he only
received medical attenticaftera nurse calle®fficer Raja and told him thahe plaintiff should
report back to the medical office because he left his passdhereg a earlier visit Id. The
plaintiff eventuallymade it to the medicalnit. He informed thenursesthat his “level is to[o]
high,” referring to hisphenytoinlevel, and that he had a seizuvat Officer Raja would not let
him out of his cell. Id. Plaintiff claims that the nurse tried to take him to ad#hysician’s
Assistant(“PA”), but he kept falling down and required two nurses to assist him along the way
The PA treated the plaintiind senhim back to his cell.ld.

On May 6, 2015the plaintiff filed an administrative remedy procedure complaint (ARP)
with the warden informing him of the events that occurred on May 5, aAd5complaining
about Officer Raja’s alleged behavidrlaintiff's ARP was dismissedd.

On May 10, 2015the plaintiff filed another ARP(PATX 026415), concerning the same
May 5th incident, this time includinga request for relief. ECF 1 at p. 3he paintiff requested
that Officer Raja be suspended for two weeks without pay thatlthe plaintiff be awarded
$20,000 indamages Id. The paintiff filed a third ARP(PATX-0287415) that asked for the
same relieflt was denied.Id.

On June 8, 2015, the warden respondettiéglaintiff’'s second filedARP, PATX 0264
15. ECF 1 at p. 4. The warden stated thaplaintiff's claim regardingOfficer Rajds failure to

securemedical assistance for him during hezirewas investigated and there was not enough



evidence to suppothe plaintiff's claim. The warden noted th&fficer Raja reported that he
never observed or heard an emergency on the tier, the area in the prison ithepieimtiff
resides,on the date othe plaintiff's seizure and that no further action would be taken through
the ARP processld.

On June 16, 201%he plaintiff appealed the dismissal of ARPATX 026415 to the
Commissioner of Correctien The Commissionatismissed the appediiis decision found that
aninvestigationinto the incidentevealed thathe plaintiff was seen by medical staff on May 5,
2015, on an urgent basiSCF 1 at p. Sthat the nurse reported givirige plaintiff medication
thatthe plaintiffappeared to be drowsy anonfused after receiving,iandthatthe nurseéhad the
plaintiff stay in the medical unit based on his histofepilepsy The Commissionenoted that
the plaintiff had reported having a seizure on the Itietr had failed to substantiatesitlaim that
he had informed either the day or the night shift of the seizuvkst importantly, the
CommissioneanlsofoundthatOfficer Raja worked the day shift on May 5, 2015, thatplaintiff
had claimed that the night shift officer was the officer idited to callfor medical assistance.
Id.

The paintiff thenfiled a complaint with the Inmate Grievance Office (IGO) appealing
the Commissioner's dismissal of his ARPECF 1 at pp. 8. The IGO complaint was
administratively dismissed for failure to state a claim upon which administrative aatieand
should be grantedd. at p. 6.

The final incidet occurred on March 12, 201®he paintiff alleges that he went to the
Patuxent medical unit at approximately 4:45 aloh.at p. 7. When he arrived, a nurse informed
the plaintiff that the doctor left orders not to githe plaintiff his medication because his

phenytoinlevels, at 22 mgl, exceeded the therapeutic range of the .drdgThe paintiff



returned to his cell anét approximatly 11:10 a.m., had a seizurd@he paintiff's cellmate, D.
Murry, called out to Officer D. Kommgum in order to get medical assistimctne plaintiff.
The paintiff alleges that it took Kommgum 30 minutes to open his cell door and 45 mioutes t
call for medical assistanckl. Whenan officer* arrived, “about 20 min[utesfter the call for
assistanceall of the other inmates on the tier were told to return to their cells. Medical staff
arrived and attempted to tretlite plaintiff. The paintiff alleges that one of the nurses put a
needle in his arm but he “did not come arounidl” At that time the plaintiff states that Captain
Parker yelled out for the officers to call 911 and the nurse asked the officersotimeogethe
plaintiff into the dayroom.Id.

When the EMTs arrivedhe plaintiff was taken to Howard County General Hospiicl.
After blood tests were performethe plaintiff was told by the doctor that hghenytoinlevel
was at 45mg/ul, 23 mg/ul above the level he was told by the prison medical unit and 25 mg/ul
above the therapeutic range of the driifne gaintiff remained in tle hospital for four dayand
thenwassent to the JCI hospital before returning to PatuXenBecause of this incidenthe
plaintiff was prescribed a new medication, Vimgadwever the plaintiff complains that it took
over a week for him to receive the drug. ECF 18 at Ex. 2, p. 6.

The plaintiff filed an ARP complaint concerningthe March 12, 2016incident but
received no response from the warden and no responses fromntimeisSmner of Correctian
or the IGO when he appealed the non-respoB€&&:- 1at pp. 8-9.

As relief, the plaintiff seeks monetary damages of thirty thousand dollars from each

defendant.ld. at p. 9.

* Plaintiff does not provide a name for the officer who arrived in his cell.
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C. DefendantsResponse

The defendants Wardebaura Armstead, Director Randall Nero, Ph.D., and Officer
Muhammad Raja 6tatedefendants”) state thate plaintiff was not observed having a seizure
on May 5, 2015, nor wadfficer Raja advised of a medical emergency by anyone else during his
shift. ECF 37 at Ex. 2. Rathehe plaintiff reported being drowsy at 1:46 p.m. and his medical
chart was updated to indicate that pirenytoinlevel was elevatedld. at Ex. 5, pp. 120. The
Physician’s Assistant on call was notified, a notation to follgpain the morning was made, and
for the incoming nurse to be informed tbie plaintiff's condition so that she could folleup
with him and continue monitoring his conditiorid. at p. 20. On May 20, 2015, whéeime
plaintiff was seen he reported no probtesince his last encounter with medical stalfd. at pp.
16-18.

Further,ARP (PATX-0264-15),alleging thatOfficer Raja did not respond appropriately
when notifiedthe plaintiff was having a seizurevas investigated and dismissed. ECF 37 at Ex.
6, pp. 13-14.The investigation included an interview ©fficer Raja who reported that veas
nevernotified of the plaintiff’'s seizure or even thahe plaintiff requiredemergency medical
attention during his shift on May 5, 2015. In addition, the logbook from the tier vilhere
plaintiff was housed was reviewed and there was no indication that a medieajeeny
occurrecthat day Id. at pp. 22—26 The logs reflected th&fficer Raja returned to his post after
a meal break at 12:10 p.m. and wrote his last log book entry at that time. He was relieged of hi
post by Officer P. Morris at 4:10 p.m.ld. Thus, theplaintiff's ARP was dismissed as
unsubstantiated.

On appeal to the Commissioner of Correctitwe plaintiffs ARP (PATX-026415) was

dismissed on September 17, 2015. ECF 37 at Ex. 6, p. 1. The response noted that an



investigation revealed th#he plaintiff wasseen on May 5, 201by medical staff for an urgent
visit and that wheihe plaintiff received his medication he appeared to be drowsy and confused.
Id. at pp. 1, 1#21. The nurse hatihe plaintiff stay in the medical unit for evaluation; thexas

no indication in the medical record that the plaintiff had a seizure or that angdmalked out to

the officer on the tier saying he was having a seizude. Becausehe plaintiff had failed to
substantiate his claim regardi@fficer Raja’s alleged failure to act and neither the daythe

night shift officers indicated thale plaintiff experienced a medical emergency on May 5, 2015,
the ARP appeal was dismissdd. at pp. 1, 22—-26.

Correctional defendants further explain that the IGO appeal of ARP (FOXB64-15)
was dismissed on November 5, 2015, for failure to state a claim. ECF 37 at Exti&r,khe
plaintiff's appeal of that dismissal to the Circuit Court for Howard County adsissed on
October 12, 2016.In the Matter of Ton Julius ThomaSase N0o13C1510598Howard Co.

Cir. Ct.), http://casesearch.courts.state.md.us/inquirk subsequent appeal to the Maryland
Court of Special Appeals was dismissed on March 16, 2l ‘At docket 34 & 35.

An additional ARP(PATX-029116) was appealed to the IGO the plaintiff, but was
dismissed for his failure to provide supporting paperwork to indicate that the mmatkdyeen
submitted to the Warden and appealed to the Commissioner of Corseatiorequired by
regulatio's governing the ARP process. ECF 37 at Ex. 8, p. 2. Although the documents
submitted bythe plaintiff on October 24, 2016, indicate a complaint regarding his seizures, the
precise nature of his claim could not be discerned from the papers subnikted@here is no
record ofthe plaintiff appealing the November 28, 2016 dismissal of this IGO apjpeal.

The defendants alsalispute the plaintiff'scharacterization of his medical history at

Patuxent Defendants Wexford Health Sources, Inc. and DamomlFé medical defendants”)



state thatheplaintiff has a significant medical history of epilepsyhe gaintiff is a chronic care
patientrequiring regular visitdo, and evaluationdy, physicians ECF 18 at Ex. 2, p. 2. In
addition, the plaintiff has access to medical staff between scheduled chronic care clinic
evaluations to address his medical complaifts. Damon Fayall is not a physician andgsha
never provided care theplaintiff. Id.

In addition, none of the episodes whdhe plaintiff's phenytoinlevels were abovéhe
therapeutic range approached the lethal level of 180at p. 5. The paintiff's seizures were
successfully controlled in both onset and severity without adverse sides effecthere was no
indication that providingohenytoinat the prescribed dose contributed in any way to the elevated
levels of phenytoin Id. Although theplaintiff reported to medical staff that he was having
seizures every four to five weeks, he did not report the seizures at théeéynacturred and his
reports were often “contrary to the observations of medical providers and hisahredods.”

Id. There were no visual confirmationstbé plaintiff's self-reported seizures, tineseverity, or

thar duration. Id. The defendants argue that they have provided adequate health care to the
plaintiff. They offer the lead up to the plaint§fMarch 12, 2016 seizure as an example. On
March 9, 2016the plaintiff was seen by medical staff for complaints of drowsindds.at pp.
13-14. Medical staff suspected thae plaintiff's phenytoinlevel was high and on March 11,
2016they were notifid by the lab thathe plaintiff's level was critically high.Id. at pp. 1213.

On March 12, 2016the plaintiff was transported by ambulance to Howard County General
Hospital. Id. at p. 11.

With regard tothe plaintiff's epileptic seizure on March 12, 2016, medical records
prepared by Khadijat Adebayi, R.N., indicate that medical staff wasetbdfian emergency at

10:57 a.m., and that medical staff respondetiégplaintiff's cell at 11:03 a.m. ECF 18 at Ex. 2,



p. 2; Ex. 1, p77. Custody stafblready had called for an ambulanagich arrived at 11:25
a.m, to take theplaintiff to Howard County General Hospital for emergency treatmieint.

At the hospital the plainti® phenytoinlevels were measured at 32ag/ul on March 13
at 24.7mg/ul on March 14 and at 25.3ng/ul on March 15. ECF 18 at Ex. 2, p. 6. Hospital
medical providers suggested that the seizilne plaintiff experienced might have been a
consequence gfhenytointoxicity, which is a rare reaction, and reaoendd thatthe plaintiff’'s
phenytoinprescription be discontinued and substituted with Vimpdt. This recommendation
was made becaughe plaintiff experienced a seizure despite havinghanytoinlevel above
therapeutic rangeld. Medical providers aPatuxent agreed with the recommendation to use
Lamictal and Vimpdtin place ofDilantin. Id. The plaintiff has beeprescribedvimpat since
his March 15, 2016 return to Patuxent, but it is afoomulary drug which means that the drug
had to be ordered and approved before it could be delivemddyaghereforenot received until
March 24, 2016.d.

Soon after receiving Vimpathe plaintiff complained of side effects including poor
appetite, vomitingand nausea and reported that he stopped taking the medication on March 26,
2016. ECF 18 at Ex. 2, p. 6. Given this reported-cumpliance, an order was added thnat
plaintiff must be observed taking his Lamictal medicatiand the Vimpat prescriptiowas
discontinued. Id. When the plaintiff's Lamictal prescription was increased in dosage he
complained of gastrointestinal side effecsd his medical providers adjusted it to a lower
dosage.ld. at pp. 67. The gaintiff has continued to receive th@ver dosage of Lamictal with

good results.ld. at p. 7.

" Both Vimpat and Lamictal are anticonvulsant medications. Both indicatectireye used in conjunction with
other anticonvulsant medications to treat epilepsy.
Seewww.drugs.com/search.php?searchterm=Vimaatwww.drugs.com/search.php?searchterm=lamictal
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. Standard of Review
A.  Summary Judgmetit
Summaryudgment is governed by Fed. R. Civ. P. 56(a) which provides that:
The court shall grant summary judgment if the movant shows that
there is no genuine dispute as to any material fact and the movant
is entitled to judgment as a matter of law.
The Supreme Court has clarified that this does not mean thdaetoyal dispute will
defeat the motion:
By its very terms, this standard provides that the mere existence of
somealleged factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judgment; the
requirement is tht there be ngenuineissue ofmaterialfact.

Anderson v. Liberty Lobby, Iné77 U. S. 242, 247-48 (1986) (emphasis in original).

“A party opposing a properly supported motion for summary judgment ‘may not rest
upon the mere allegations or denialdladr] pleadings,’ but rather must ‘set forth specific facts
showing that there is a genuine issue for trialBbuchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 522 {& Cir. 2003)(quoting Fed. R. Civ. P. 56(e)). The court should “view
the evidence in the light most favorable to . . . the nonmovant, and draw all inferences in he
favor without weighing the evidence or assessing the wiinessdibility.” Dennis v. Columbia
Colleton Med Ctr., Inc.,, 290 F.3d 639, 64415 (4h Cir. 2002). The court must, however, also

abide by the “affirmative obligation of the trial judge to prevent factuallsupported claims and

defenses from proceeding to trialBouchat 346 F.3d at 526 (internal quotation marks omitted)

% Under Rule 12(d),a motion to dismiss basezh mattersoutsidethe pleadingswhere those matters are not
excluded by the courghould be treated as a Rule 56 motion for summary judgiRedt.R. Civ. P. 12(d)n this
case, lhe motions to dismiss includadattersoutsideof the pleadigs andthe plaintiff was on notice that the
motions might be treated amotionsfor summay judgment. Indeed, the plaintiff filed his own motion for summary
judgment.
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(quoting Drewitt v. Pratt 999 F.2d 774, 7799 (4h Cir. 1993), and citingCelotex Corpv.
Catrett, 477 U.S. 317, 323-24 (1986)).
1. Analysis

The defendantsargue in two separate motiort$,that summary judgment should be
granted in their favor becausiee plaintiff has failed to allege facts showing a delibedsrial
of medical carer, in the alternativebecauseespondeat superidrability is not available under
8§ 1983, andin any @ent, qualified immunity bars recoveryhe plaintiff also hasnoved for
summary judgmentarguing that the defendants failed to properly investigate his administrative
complaints.Because thelaintiff has failed taallege facts sufficient to createganuine dispute
as towhetherthe defendantdeliberatey withheld medical treatmewr thatthe defendants failed
to properly investigate his administrative complairitee defendants’ motionfor summary
judgmentwill be graned andthe plaintiffs motion for summary judgment will bdenied.
A. The Plaintiff's Medical Claims

“To state a claim under § 1983, a plaintiff must allege the violation of a right segured b
the Constitution and laws of the United States, and must show that the alleged depriaation w
committed by a person acting under color of state |&Me5t v. Atkins487 U.S. 42, 48 (1988). If
a court finds a 8§ 1983 violatipa public official may defend by asserting qualified immunity.
The qualified immunity analysis has twwoongs andhis court may address therpngsin the
order best suited t&he circumstancesf the particular casat hand’ Pearson v. Callahgnb55
U.S. 223, 236 (2009).The first is whether “[t]laken in the light most favorable to the party
asserting the injury, . . . the facts alleged show [that] the officer's conductedoka
constitutianal right[.]” Saucier v. Katz533 U.S. 194, 201 (2001). If the evidence establishes a

violation d a constitutional right, thiscourt must assess whether the right was “clearly

1 ECF 18 and 37
12



established” at the time of the events at isddelf the evidence doesohestablish a violation of

a constitutional right, however, “there is no necessity for further inquiaesetcning qualified
immunity.” Id. In this case, there is no reason to inquire into qualified immunity, at least not its
secondpart because the plaintiff fails to raise a genuine dispute that his rights undeghlie E
Amendment protection from cruel and unusual punishment were violated when the defendants
allegedly failed to provide hiradequate medical treatment.

A plaintiff alleging inadequate medical treatment under the Eighth Amendmeist
provethat the defendants acted with “deliberate indifference to serious medical riesdie v.
Gamble 429 U.S. 97, 10495 (1976). This standard applias wellto aprison doctoms itdoes a
prison guardvho “intentionally den[ied] or delay[ed] access to medical.tdde Critical to the
Eighth Amendment analysis und@fd.983 is deliberateness. “[A]n inadvertent failure to provide
adequate medical care” does maminstitutecruel and unusual punishment and, therefore, “a
complaint thata physician has been negligent in diagnosing or treatingedical conditiohis
not “a valid claim of medical mistreatment under the Eighth Amendmdat.at 105-06.
"Deliberate indifference may be denstrated by either actual intent or reckless disregard."
Miltier v. Beorn 896 F.2d 848, 851 (4th Cir. 1990) (citation omittexl)efruled in part on other
grounds byFarmer v. Brennan511 U.S. 825, 837 (1994aff'd in pertinent part by Sharpe v.
S.C. Dep'’t of Corr.621 Fed.Appx. 732 (Mem), (4th Cir. 2015)

To prove @liberate indifferenca plaintiff mustmeet two components. First plaintiff
mustshow that,objectively, he was suffering from a serious medical ne&id medical needs
cases, like the case at balaintiffs are required to demonstratgan] official[’s] deliberate
indifference to a‘'serious medical need that has eithdreen diagnosed by a physician as

mandating treatment or... is so obvious that even a lay person would easily recognize the
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necessity for a doctor's attentioh. Scinto v. Stansberyy841 F.3d 219, 225 (4th Cir. 2016)
(quotinglko v. Shrevegs35 F.3d 225, 241 (4th Cir. 2008))

Second, laintiff must show thatsubjectively, the prison staff were aware of the need
for medical attention but failed to either provide it or ensure the neededvea available See
Farmer v. Brennan511 U.S. 825, 837 (1994). The subjective component reguteleast,
“subjectiverecklessness” in the face afserious medical conditionFarmer, 511 U.S. at 839
40. “True subjective recklessness requires knowledge both of the general risk, and &0 tha
conduct is inappropriate in light of that riskRich v. Bruce 129 F.3d 336, 340 n.2t{Cir.
1997). “Actual knowledge or awareness on the part of the alleged inflictor . . . becoemgmless
to proof of deliberate indifference ‘because prison officials who lacked knowledgeisk a
cannot be said to have inflicted punisimh@ Brice v. Va. Beach Corr. Centeb8 F.3d 101,
105 (4h Cir. 1995) QuotingFarmer, 511 U.S. at 844). If the requisite subjective knowledge is
established, an official may avoid liability “if [he] responded reasgntibthe risk, even if the
harm was not ultimately avertedSeeFarmer, 511 U.S. at 844.

The Fourth Circuit’'s analysis Scinto v. Stansberiyelps ground th&stelleandFarmer
standard. IrScintg the court found the plaintiff evidenceshowingthat the defendant refused
more than oncep administennsulin shots tdreat the plaintiff's diabetesufficient to overcome
summary judgmentThe courtheld that the defendantwas aware of fas—[the plaintiff's]
diabetes and his blood sugar valughat time of request for insulrgiving rise to an inference
that failing to provide insulin could resuéit least, ina substantial risk of serious harngtintq
841 F.3d at229. The defendant irBcintotook an affirmative act, despite understanding its

serious medical consequences, to depriveldatiff of medical care.
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The plaintiff's case stands in sharp contrast to these féicts. undisputed thathe
plaintiff suffers from an objectively serious conditibfe has a weldlocumented medical history
of epilepsy that requires constant attention and treatmbetdefendants deny, atite plaintiff
fails to dispute, however, that they possessed the necessary subjective statel ohder
Farmer, that they “knew of and disregarded an excessive riskrtate health or safetyto
overcome summary judgmeiarmer, 511 U.S. at 834.

The plaintiff asserts, and the record supports, that he repeatedly suffereghfeorytoin
overdoses over a two year period. Betnever offergactsto dispute the defendahtsvidence
showirg reasonablenedical attentior-the defendantsarefullydosed thelaintiff’'s medication
phenytoin overdosemay result from causes outside of the defendants’ corttiel defendants
prompty attended to the plaintiff®verdoses, and, in any cashe plaintiff may never have
been injured by the overdosézr from the facts irscintq the overwhelming character dhe
record before thisourt showssompetent,fiimperfect, medical attentierevidence too weato
meet theFarmer standardFarmer, 511 U.S.at 835-36(negligences insufficient to meet the
deliberate indifference standard).

The rest othe plaintiff's claims followin tow. Contrary tadhe plaintiff's unsworn claim
that during a March 12eizure it took 45 minutes for medical help to arrive, the record shows
instead that the prison medical staff respondsx minutes after the cafbr help went outThe
recorddoes show thadespite being prescribed new medication on March 15, 2016, it took until
March 24, 2016 fothe plaintiff to receive his first doseBut the delaywas not a result of
indifference The new medication was nefiormulary and was rtoavailable until the datéhe
plaintiff received it As for theplaintiff's claim concerningOfficer Raja’s allegediailureto seek

medical attentiorduring one ofthe plaintiff's seizuresthe plaintiff alleges that the incident
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occurred during the night shift. On the day of the incid&fticer Raja was working the day
shift.

Again, Scintois instructive. That ca&salso involved a claimgainst prison official$or
failure to promptly respond tthe plaintiffs medical emergencyThe plaintiff theresuffered
severe gastrointestinal distres®miting up blood After responding to the plaintiff's call for
help the defendants merely looked at the plaintiff disgust” and walked away without
providing medical aid until at least two days after the incidéiné Fourth Circuit again found
the Farmer standard satisfiedThe court held that a genuine dispute ot faas raisedn the
objective prong“whether the denial of medical attention during this emergency resulted in
serious injury or a substantial risk of serious injubyecause of the severity of theedical issue
involved. Farmer, 841 F.3d at232. The plantiff also raised a genuine dispute, through
“sufficient circumstantial evidengethat thesubjective prongvas satisfiedThe court foundhat
there was sufficient evidence showitfge defendants were aware that failing to treat the plaintiff
“created a substantial risk of serious injurg”

By contrast, the plaintiffnever supports, even with circumstantial evidence, his
allegations against Offer Raja.More than that, thedefendants directly refutthe plaintiff's
unsworn claimprovingthat, at least athe plaintifftells it, Officer Raja could not have possibly
been involved in the incident described. In short, there is no evidence that Officer Raja was
aware that failing to treat the plaintiff'seizure “created a substantial risk of serious injury,”
Scintq 841 F.3cat 232 because the unretbed evidence shows he wast eventhere.

Becausehe plaintiff fails to provide anything more than unsworn testimony to support

his claims against the fimdants, and becausiee defendants provide unrebutted evidence that
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they never recklessly or intentionally withheld medical treatment, the defesidantions for
summary judgment will bgranted.
B. The Plaintiff’'s Motion for Summary Judgment

The plaintiff, for his part,filed a motion for summary judgment arguing thhe
defendants violated due process by improperly investigating his admimest@mplaints.
Prisoners are not afforded a frid@ating constitutional right to grievance procedui®ee Adams
v. Rice 40 F.3d 72, 75 (4th Cir. 1994). Indeed, the liberty interests of prisoners protected by the
Due Process Clause “will be generally limited to freedom from restveinth . . . imposes
atypical and significant hardship on the inmate in relation to the ordinary ireidémrison
life.” Sandin v. Connei515 U.S. 472, 483 (1995).

The paintif's ARP complaint was investigated and found to be without merit. The
failure to conduct extensive interviews of all those present during thedliegident is not an
adequate basis for a claim thhé plaintiff's due process rights were infringed. Where, as here,
the plaintiff has failed to reference admissible evidence that supports his claim, supervisory
defendants cannot be held accountable for failing to ptiee@laintiff's claim for him. The
motion for summary judgment will ienied

A separate order follows.

__8/28/2017 /sl
Date Catherine C. Blake
United States District Judge

17



