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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
LORA CURTIS, *
*
Plaintiff, *
*
V. * Civil Case No.: SAGL6-2765
*
HAROLD E. BUTLER, DDSgt al. *
*
Defendans. *
*
* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Lora Curtis (Plaintiff”) filed this dental malpractice action agaimfendants
Harold E. Butler, DDS (“Dr. Butler’) and Robinwood Dental CentgRobinwood”)
(collectively “Defendants”).Pending before this Court is Defendants’ motifor partial
summaryjudgment. [ECF No.21]. The issues have been fully briefgdCF Nos.22, 23, 24,
and nohearingis necessarySee Local Rule 105.6 (D. Md. 2@). For the reasons stated below,
the motion will be granted.

|. Factual Background

The facts below are taken in the light most favorable to Plaintiff, thenmawing party.
From February 23, 2012 until May 14, 20Paintiff saw Dr. Butlerat Robinwoodor routine
dental services such as prophylaxes, radiographical stuahdsrestorve dentistry. Amd.
Compl. at § 15, 16) On February 7, 2014, Dr. Butlexformed Plaintiff that she should have
her four third molargcommonly “wisdom teeth”yemoved. Id. at §17. Plaintiff contend¢hat,

at that point in time, only one of the four wisdom teeth, the lower left third molar (%19,

! This case has been referred to me for all proceedings and for the entry aéud@ECF No. 9].
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slightly problematic.” 1d. at §18. Despite the absence of any “diagnosis, treatment plan, or
other explanation” for the removal of the other thneedom teeth, Dr. Butler removedl four
teeth on March 20, 2014d. at Y 19, 20.

Plaintiff's medical recordsontain limited evidence abotiow the third molars were
removedld. at 121 Defendants’ noteandfiles reflect that the four teeth were extracted, but do
not indicate the order ofextraction or themechanism or instrument useld. Robinwood’s
billing records show that the extractownere“surgical”’ in nature.ld.

As a result of the extractisperformed on March 20, 2014, Plaintiff began experiencing
numbness and pain in her mouth and tenguea.ld. at 125. The numbness and pain are
permanent and interfere with her “ability to taste andyefgod, and other functionsltl.; Pl.’s
Opp.[ECF No. 23, 2] Accordingly, Plaintiff filed the instant lasuit on August 4, 2016. [ECF
No. 1].

In her AmendedComplaint, Plaintiff asserts that during the removatesfth #17 (the
lower left third molar) and #32 (the lower right third molar), Defertdafailed to take
precautions required by the standard of care andestagd/or severely traumatizedr keft and
right lingual nerves.ld. at §22. Specifically,Plaintiff alleges that Dr. Butléiexerted improper
force when extracting the teeth, failed to incise the gingiva in the proper[avad}, failed to
properly control the dental instruments he (i3édlirectly causing injury to Plaintiff's lingual
nerves.ld. Furthermore, Plaintiff argues that the severing and/or traumatizing of thealling
nerve, especially when it happens bilaterally, does not ordinarily occur outsidet af a
negligence by the oral surgeohd. at 23.

In addition to her claims for dental malpractice regarding #fe dnd righttooth

extractions Plaintiff dso assertadditional claimsrelating to (1) breach of the pesperative



standard of care and (2) lack of informed consent for the surgery. Those claims are not
addressed in the instant motion, which sgekial summary judgment only as to the claim for
dental malpracticeegardinghealleged trauma t®laintiff's left lingual nerve.
. Legal Standards

Rule 56(c) of the Federal Rules of Civil Procedure states that summary judigtmaiht
be rendered forthwith if the pleadings, depositions, answers to interrogaaoidesdmissions on
file, together with the affidavits, if any, show that there is no genissue as to any material fact
and that the moving party is entitled to a judgment as a matter of law.” Fed. R. Civ.)P. 56(c
Defendantsas the moving partygear the burden of showing that there is no genuine dispute of
material facts. See Casey v. Geek Sguad, 823 F. Supp.2d 334, 348 (D. Md. 2011).If
Defendants establish that there is no evidence to support Plaintiff's calsardka then shifts to
Plaintiff to proffer specific facts to show genuine issue exists for tridid. Plaintiff must
provide enough admissible evidence to “carry the burden of proof at tdakt 349 Quoting
Mitchell v. Data Gen. Corp., 12 F.3d 1310, 13156 (4th Cir. 1993)). The mere existence of a
scintilla of evidence in support of Plaintifffrosition will be insufficient; there must be evidence
on which the jury could reasonably find for the plaintifnderson, 477 U.S. at 252. Moreover,
a genuine issue of material fact cannot rest on “mere speculation, or buildindesaace upon
anothe.” Casey, 823 F. Supp2d at 349. Additionally, summary judgment shall be warranted if
the nonmoving party fails to provide evidence that establishes an essential eleniemtcake.
Plaintiff “must produce competent evidence on each element of heroclaim.” Miskin v.
Baxter Healthcare Corp., 107 F. Supp2d 669, 671 (D. Md. 1999). If Plaintiff fails to do,so
“there can be no genuine issue as to any materigl fatause the failure to prove an essential

element of the case “necessarily rasdall other facts immaterial."Celotex Corp. v. Catrett,



477 U.S. 317, 3223 (1986);see also Casey, 823 F. Supp2d at 348349. In ruling on a motion
for summary judgment, a court must view the facts and inferences “in the lightavostble to
the party opposing the motion.Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475
U.S. 574, 587-88 (1986).

[11.  Analysis

Becaus jurisdiction is based on diversity of citizenshMaryland substantive law
determina the Plaintiff's burden of proof and what constitutes a “material fagt€ Anderson,
477 U.S. at 248.Under weltestablished Maryland medical malpractice jurispnogePlaintiff
must show “both a lack of requisite skill or care on the part of the doctor and that such want of
skill or care was a direct cause of the injury; and if proof of either of these éeimavanting
the case is not a proper one for submission to the juxdglan v. Dillon, 261 Md. 516, 5334
(1971). In Puppolo v. Adventist Healthcare, Inc., the Maryland Court of Special Appeals
emphasized the three elements required to estabfisima facie caseof medical malpractice:
(1) the applicable standard of care; (2) that this standard has been violated; Hrat (Bis
violation caused the complained of harm. 215 Mpp. 517, 534(2013) (quotingSterling v.
Johns Hopkins Hosp., 145 Md. App. 161, 169 (2002)).

Maryland courts have held that expert witness testimony is required to éstabliscal
malpractice in “complicated matters, including human anatomy, medical sciepesgtive
procedures, areas of patient responsibility, and standards of €mneri v. Holy Cross Hosp. of
Slver Soring, 318 Md. 429, 433 (1990)Here, Plaintiff relies on the expert testimony of Dr.
Lloyd Klausner, DMD, a Board Certified oral surgeon whaintains a private practice in New

York City. (Depo. Klausner 16:1-17:10).



Dr. Klausner’'s testimonyglearly establishes the first element of a dental malpractice
claim —the standard of carelThe standard of care is what is “ordinarily exercised by [other oral
surgeons] in the profession generally” when it comes to extracting the thirarsmahd
protecting the lingual nervedNolan, 261 Md. at 534. Dr. Klausner states, in his expert opinion,
that the standard of care for protecting the lingual nerve when removing the third mata(1)
utilize a buccal oblique releasing incisialso known as a “hockey stick incision;” (2) conduct a
subparosteal soft tissue dissection by utilizing a periosteal or Seldinoelévatappropriate
protection of the nerve; and (3) section the impacted tooth no more tharytlargéers of its
buccallingual width. Depo. Klausner 59:6-62:2; 90:15-97:6).

After establishing the standard of caby, Klausner testifieaboutPlaintiff's left side
extractionand/or left lingual nerve three times in his depositidarst, Dr. Klausner states
generally

Injury to the lingual nerve during third molar extraction is a ‘potential

complication’ of surgery; and that injury to the lingual nerve can occur even when

the oral surgeon conforms to therstard of care, albeit rarely.

Id. at28:1-29:5.

Second, DrKlausner specifically refers the left lingual nerve in detailintdpe results of
the neurosensory exam he performed on April 1, 2@lL&Gt 65:376:13; Exhibit 6 Based upon
the findings fromthat exam, Dr. Klausner testifies thah his expert opinionPlaintiff has a
“paresthesia of a vging degree[on the left sidg consistent with an injuryjand most likely
without neuroma formation on the left side.” (Depo. Klausner 74:1-4).

Third, Dr. Klausner is specifically questioneegardingthe mechanism of injuryo the
left lingual nerve. Dr. Klausner responds

| can't tell you the exact mechanism of injury, but | will tell you that her
neurosensory status on the left side is just a paresthesia and it is not nearly as



significant as the right side. But, if it was something where instrumentation was
not outside the surgical field, you would expect those symptoms to resolve in the,
| guess, tweplus years since the surgery.

Id. at 103:3410. Defense counsel askvhether the tal on the left side needed to be sectioned,
and Dr.Klausner state

Without having a thredimensional view of it intraoperatively, | would say that
appropriately it should have been sectioned. Unless, you know, in this particular
patient a buccal troughbould have been done and the tooth couldehlagen
elevated out superiorly.

Id. at 103:1348. When asked if he knew how Dr. Butler removed the wisdom tooth on the left
side, Dr. Klausner testifeeas follows:

| believe there’s limited information in his deposition testimony. | assume he
elevated it out, but | have rethat’s all that’s indicated here, since he did ey

that he used a handpiece. Now, the tooth has to come out either with an elevator
— well, it ultimately comes out with an elevator, but whether or not it can come
out without sectioning a tooth, you know, can only be determined
intraoperatively

Id. at103:21-104:7.

I’'m not able to tell you, [whether the tooth on the left side wasoedi, other
than the facthat| would have [sectioned the tooth] for the following reason

[and] if | looked at this xray | would never take this tooth out without ts@ting

it...

Id. at 104:1022. Defense counsel then asKLet's assumgDr. Butler] just used the elevator
and didn’t section. What was the cause of the injury on the left”sldeat 105:57. Dr.
Klausner responds:

It's either incision design or lack of, you know, proper dissection to get it out.
You have to get to thiingual aspect of the tooth to be able to release it from the
soft tissues, otherwise any surgeon will tell you that if you don’t do that the
lingual soft tissues will tear. $Sd’s just a known part of the procedure. You
have got [sic] to release thefstissues whether you use a drill or not. There
just no other way to take out a tooth.



Id. at 105:818. Finally, Dr. Klausner is askgts it possible to injure the lingual nerve during
this release of the soft tissues, even if you're doing everything you'resegpo be doing?d.
at105:1922. Dr. Klausner respondéTheoretically, yes, if the nerve’s in an aberrant location.
Theoretically, ye$. 1d. at106:1-2.

Taking into consideration all of Dr. Klausner’'s testimony concernirg léft lingual
nerve, Plaintiff fails to meet her burdeto establishtwo elements of her dental malpractice
claim: breach of care and causation. Dr. Klausner’'s expert testimonyHatisaf showing any
specific facts indicating D Butler breached thetandard of care by exerting “improper force
when extracting the teeth, fail[ing] to incise the gingiva in the proper, yeand failing] to
properly control the dental instruments he yseas Plaintiff contends in heAmended
Complaint. First, there iso probative evidence that shows Dr. Budgerted improper force or
performed an improper incision when removing the left wisdom tooth. Dr. Klausner does not
reference any -xays, anyevidence in Plaintiffs medical recordsr any findings in his
neursensory examnsuggesting thabr. Butlerexerted improper force or performed an improper
incision during extraction. Second, Dr. Klausner reaches his conclusion regardigganiioe
left nerve by building one inference upon another. He admits there is not enough ewvidbace
record to determine if the left third molar was removed by elevatiofbyosectioning.
Nevertheless, Dr. Klausner assumes the left third molar was removed byoslezat then
infers the injury could have been caused by “either incision design or lack of, you know, proper
dissection to get it out.{Id. at 105:222). Plaintiff cannot create a genuine issue of material fact
“through mere speculation, or building one inference upon anotl@asty, 823 F. Supp2d at

349.



Additionally, Dr. Klausner fails to provide competent evidence to sudigasDr. Butler
breached the standard of care by operating a dental instrument outside ofited 8ald. Dr.
Klausner explains that the use of a rotary tool outside of thecalfgeld can bea cause of
lingual nerve damage. (Depo. Klausner 81:1B2:1). Rotary instruments are used when
sectioning is required to remove a third moléd. 77:16-82:18). HoweveDr. Klausner fails to
offer any evidence, dyond merespeculation, that Plaintiff'deft third molar was sectioned.
Specifically, Dr. Klausner states, “| assume [Defendant] elevated it duthlaue no-that'’s all
that’s indicated here, since del not say that he used a hpiete...” and “I'm not able teell
you, other than the fact | would have [sectioned the tooth] for the following reasond...” (
103:22-104:2; 104:10-11)Since there is no indication in Plaintiff's medical records as to how
the left tooth was removed, Dr. Klausner can only give his opinion as to how he would have
removedit. Again, without evidence as to hdwr. Butlerremovedthe left tooth Dr. Klausner
cannot opine as to whether or not a surgical rotary instrument was used and therefote ca
state beyond mere conjecturhat a surgical tool breached the surgical field.

Lastly, in attempting to establish a nexus between Defesidaletich of the standard of
care and Plaintiff's injury, Dr. Klausner contends that because the injury digeabwithin a
two-year periodit must be the result of surgical instrumentation breaching the surgical field.
EssentiallyDr. Klausner bases his assertion of negligence on the methdaah injury exists,
not on any credible evidence showing what kind of surgical tool was used taftthiele and
where it left he surgical field. INolan v. Dillon, the Court of Appeals of Maryland reiterated
the wellestablished rule that “the mere fact that an unsuccessful result follows neshtalent

is not of itself evidence of negligenceZ61 Md. 516, 534 (1971).



In her Opposition to Defendants’ Motion fBartial Summary Judgment, Plaintiff argues
that the facts of her case are similar to thios&leda v. Brown, where the Court of Appeals
upheld a jury verdict even though the expert witness could not identify with particulaei
specific act of negligence and precise mechanism of injury. 318 Md. 418 (18@@pugh
Meda does allow expert witnesses to infaegligence to some degreMeda is readily
distinguishablefrom this case because of the respective factual predicates for the experts’
inferences Although the two expert witnesses Meda could not testify precisely how
plaintiffs arm was positioned uting her surgery they based theiopinion regarding the
defendant’s negligenaen “logic rather than speculation or conjecturéd. at 427 One epert
testifiedthatalthough he did not see what happened he could “reconstrécBitdivn v. Meda,

74 Md.App. 331, 33738 (1988). His testimony focused specifically on one probablsecai

the nerve injury. He testified “the probable cause of [plaintiff's] ulnarenarjury was sustained
compression of the ulnar nerve for thirtynutes or more duringurgery” and‘[plaintiff's] arm

was strapped on a board, cushion board, but nonetheless pressure was abnormealljoappl

ulnar area around the elbow and it was left there in a [sic] period of time and théaffplaas
overcome with anesthesia, ¢dunot move it, take the pressure off or even report to her doctors
that this happenedNMeda, 318 Md.at 425-26 see also Brown, 74 Md.App.at 337. Moreover,

both expert withesses testified that they had “ruled out other possible causkatahd tnjury

could have been caused only by the negligent positioning of the @novin, 74 Md.App.at

344. Here, however, Dr. Klausner did not testify about a specific probable cause of the injury,

but simply classified his testimony in terms of possibiliti@®epo. Klausnef03:3-10; 104:10-

> 1 rely on the legal standard set by the Court of Appealada v. Brown, but include some
additional factual details supplied by the Court of Special Appedsawn v. Meda to explain
the reasoning.



22). Dr. Klausner could not state with reasonable probability whether or not the left &sth w
sectionedld. Therefore unlike in Meda, a singular logical inference cannot be made as to the
cause ofnjury. That is, because the method of extraction is unknown, there are three possible
causes of the injurya rotary tool breaching the surgical field, oyadicious elevationpr the
nervebeing in an aberrant locationd. at 103:1104:11; 89:815; 105:15106:2. In light of that
fact, and Dr. Klausner’s testimony thajury to the lingual nerve can occur even when an oral
surgeon conforms to the standard of care, Plaintiff has not built an adequatedodgalto Dr.
Klausner’s conclusian

Ultimately, even if all reasonable inferences are drawn in favor of Plaintiff, theretis no
sufficient evidence to prove her dental malpractice cksnto the left siel®> Dr. Klausner fails
to proffer any evidence beyond mere speculation as to how Defendants breachetitrd sfa
care in the removal of the left third mgl@anddoes not establish a nexus between any alleged
breah of care and the injury to Plaintdfleft lingual nerve. As a result, Plaintiff fails “to make
a showing sufficient to establish the existence of an element essential tagberjon which
[she] bears the burden of proofiMiskin, 107 F. Supp2d at 671. Consequently, Defendants are
entitled to partial summary judgment.

A separate order follows.

Dated:June 6, 2017 Is/
Stephanie A. Gallagher
United States Magistrate Judge

* Defendants have not sought summary judgment regarding the surgery on thsidéghtince Dr.
Klausner testified that the hg third molar was sectioneshdthe cause of injury was most likely the
result of a rotary instrument leaving the surgical fie{fepo. Klausner 77:86:1). Dr. Klausner based
his opinion on the presence of a metallic fragment, most likely a pieee,dbbndnear Plaintiff'sright
third molar.1d. The case will proceed as to that claim and as to Plaintiff's claims regaedikgpt
informed consent and posperative negligence/malpractice.
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