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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

HEATHER FLANARY
V. , Civil No. CCB-16-3422

BALTIMORE COUNTY, MARYLAND, et al. :.

MEMORANDUM

Now pending is a motion for a preliminamjunction. The plainff, Heather Flanary
(“Officer Flanary”), filed suitagainst Baltimore County, Mdand; the Baltimore County Police
Department; and James Johnson, former chipbbte of Baltimore County (“Chief Johnson”),
alleging,inter alia, that the defendants viodat her rights under the Asricans with Disabilities
Act (“ADA"). (Compl., ECF No. 1). On October 12, 2016, the same day she filed suit, Officer
Flanary also moved for a preliminary injdion), (Mot. Prelim. Inj., ECF No. 2), which
Baltimore County and Chief Johnson opposed, (Resp. in Opp’n to Mot. Prelim. Inj., ECF No. 4).
The court held a hearing on the preliminarynction motion that spanned three dayzor the

reasons set forth below, the court will deny plentiff's motion for apreliminary injunction.

BACKGROUND
This case arises out of a traumatic deeit that occurred on June 5, 2013. Officer
Flanary, a police officer, was attacked while onydand her partner shoma killed the assailant
in response. (Mot. Prelim. Inj. Mem. Law 2, EQNo. 2-1). Pursuant to standard protocol,

Officer Flanary was temporarilykan off full duty, but she was subseptly cleared to return to

! The motion hearings took place on Februfy2017; March 2, 201and March 21, 2017.
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full duty by Dr. Caren DeBernard6Dr. DeBernardo”), a consultarior psychological services
for the police department. (Resp. in Opp’n totMerelim. Inj. 5; Hr'g Tr. 285, Mar. 2, 2017).
Several months later, on August 27, 2013, Officankty had an emotional reaction to the smell
of gunpowder and the sounds of weaponry dischgrgt a firing range. As a result, she was
required to undergo a fitness-for-duty exartiora with Dr. DeBernardo, which took place on
August 29, 2013. (Def.’s Ex. 18, 1). In light bEr reaction at the range, Dr. DeBernardo
concluded the plaintiff was unffor full duty as a police offiaeand recommended that she be
assigned to administrative dutiasd undergo therapy to “cope wilfie anxiety associated with
shooting.” (d. 6-7). Dr. DeBernardo did not concludewever, that Officer Flanary suffered
from posttraumatic stress diserd“PTSD”) at that time.ld.; Hr'g Tr. 294, Mar. 2, 2017).

In the wake of the evaluati by Dr. DeBernardo, Officdflanary was taken off full duty
and commenced weekly therapy sessions wigtivaate psychologist, DrSamuel Yaffe (“Dr.
Yaffe).? (Hr'g Tr. 14-15, Feb. 17, 2017). Draffe diagnosed her witmild PTSD but cleared
her to return to fulduty in March 2014.1¢. 15; Mot. Prelim. Inj. Mem. Law 3). Officer Flanary
then returned to full duty — she was not reqiii@ undergo another fiéss-for-duty examination
at that time — but she nonetheless elected mtirage therapy sessions with Dr. Yaffe until July
2014 “to make sure that [she] was okay.t'@HTr. 15, Feb. 17, 2017; Pl.’s Hr'g Ex. 1).

Several months into her therapy sessions,Yaffe told Officer Fanary that he was not
getting paid by the pce department, because she had oyned a workers’ compensation
claim. For that reason, Officer Flanary evetiyudiled such a claim, stating that she was

suffering from lingering symptonessociated with the June 2013 incident. (Hr'g Tr. 22, 47, Feb.

2 There is a dispute over whether the police department ordered Officer Flanary to compig wétommendation

from Dr. DeBernardo that she receive therapy. Accorttir@fficer Flanary, the pate department never ordered

her to attend therapy sessions in 2013. (Hr'g Tr. 14, Feb. 17, 2017). But Chief Johnson testified that the department
ordered her to attend therapy sessions in 2013 and that doing so was mandatory.
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17, 2017; Mot. Prelim. Inj. MenLaw 4). In connection with heclaim, Officer Flanary was
evaluated by two experts, Dr. Patrick Sheefi@r. Sheehan”) and Dr. Christiane Tellefsen
(“Dr. Tellefson”). In his Marc2015 report, Dr. Sheehan conclddéat Officer Flanary was fit

for duty. However, he also found that she suffedrem moderate PTSD, depression, and panic
attacks, and he recommended that she attesnthly therapy sessions with Dr. Yaffe for one
year. (Def.’s Hr'g Ex. 20, 18; Hr'g Tr. 53-56, February 17, 2017). In her April 2015 report, Dr.
Tellefsen also diagnosed Officer Flanary wBTSD, although she stat it was “largely
resolved.” Despite “lingering irritability andtatide issues,” she concluded Officer Flanary had
reached “maximum medical improvement” amés “functioning without any occupational
impairment from any mental disorder.” dD's Hr'g Ex. 21, 10-11). Dr. Tellefsen did not
provide any treatment recommendatidnat her June 2015 workers’ compensation hearing,
Officer Flanary testified that she was having nightmares and flashbacks about the June 2013
incident and that she was having trouble sleg@mnd concentrating andas more irritable.
(Resp. in Opp’n to Mot. Prelininj. 6). But she also claimededke lingering symptoms were not
affecting her work as a full duty police officer. (Mot. Prelim. Inj. Mem. Law 5).

In September 2015, the department orderét€ Flanary to meeDr. DeBernardo for
another fitness-for-duty examination. (Hr'g. B8-59, Feb. 17, 2017; Pl.’s Hr'g Ex. 9; Def.’s
Hr'g Ex. 1). According to Chief Johnson, the depeent ordered the examination in light of
Officer Flanary’s testimony durintpe workers’ compensation hearing several months prior and,

in particular, her description of ongoing symptoms like lack of sleep and irritability. These

3 Dr. Tellefsen offered somewhat contradictory testimasyo why she did not include treatment recommendations
in her report. At one point, shedicated she did not make recommendatioesause she believed Officer Flanary
was “doing well.” But she also testified that she didmake recommendations becaske was not asked to do so.
(Hr'g Tr. 115-16. Feb. 17, 2017).



symptoms troubled Chief Johnson, because ieama to undermine his belief that Officer
Flanary’s mental health had siigted. Officer Flanary claimshe was never told why another
examination was necessary, but she opgemboperate. (Hr'g Tr. 24-25, 59, Feb. 17, 2017).

The examination took place on Sepbem 25, 2015. In her ensuing report, Dr.
DeBernardo found that Officer Flanary was fit fall duty. However, she also concluded that
Officer Flanary suffered from PTSD and “should ratto therapy to addss irritability, social
withdrawal, sleep disturbancejdintrusive thoughts assated with the inaent.” (Def.’s Hr'g
Ex. 1, 7)* Addressing the need for more therapy, sltete: “There is concern that if Ms.
Flanary is involved in another traumatic incidentthe job . . . her symptoms will increase and
her functioning will decrease.ld.). In sum, Dr. DeBernardo waet Officer Flanary to remain
on full duty, partly because “it was important for lself-esteem to continue working,” but also
believed more therapy would help her deal whté daily stresses of police work. (Hr'g Tr. 312—
13, Mar. 2, 2017). In respomgo an inquiry from Frances Buier, chief of police personnel for
the Baltimore County Office of Human Resourdes, DeBernardo then clarified and expanded
on her findings in an Octob&?2, 2015, email to Ms. Butchena others. In particular, she
explained that, in her opinion, the referral flurther treatment should be mandatory and
treatment should occur on a weekly basis foeastl four months. She fodr stated that Officer
Flanary should provide letters from her therapist confirming the start of treatment, active
participation in treatment at twmonths, progress with symptoras four months, and a letter

when her therapist belies®©fficer Flanary no longer require@atment. (Def.’s Hr'g Ex. 2, 1).

* When evaluating the plaifitin September 2013, Dr. DeBernardo did not diagnose Officer Flanary with PTSD.
According to Dr. DeBernardo, howev@fficer Flanary’s symptoms had werged in the intening two years,
such that a diagnosis of PTSD was appropriate in September 2015. (Hr'g Tr. 311, Mar. 2, 2017).
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On November 6, 2015, Ms. Butcher met witHi€dr Flanary and her supervisors. At that
meeting, Ms. Butcher provided Officer Flanarithwa copy of the September 2015 report from
Dr. DeBernardo. She also explained that Officanity was required tostrt therapy in order
to remain on full duty. (Hr'g Tr. 62, Feb. 17, 20D¥%f. Hr'g Ex. 3). And Ms. Butcher provided
Officer Flanary with a form — an “Authorizgan For Release of Confirmation of Compliance
with Treatment” — that asked Gdér Flanary to agree to three stefDef. Hr'g Ex. 4). First, it
stated that Officer Flanary waliprovide a copy of Dr. DeBerrauo’s latest report to the doctor
who would conduct additional therapy sessionthwer — presumably Dr. Yaffe. Second, it
would have authorized Dr. Yaffe to confirmith Ms. Butcher that Officer Flanary was
complying with the recommendations for treatment/therapy contained in the report by Dr.
DeBernardo. Third, it would k& authorized Dr. DeBernardoo“tdiscuss [Officer Flanary’s]
treatment and progress” with Dr. Yaffe,nth with Baltimore County’s Office of Human
Resources personnel, as needed, regaidiicer Flanary’s] fitness for duty.”1d.). Officer
Flanary opted not to sign this form at the November 6 meeting, because she wanted to review it
with her union representaév(Hr’g Tr. 69, Feb. 17, 2017).

After the November 6 meeting, Officer Fay attended two therapy sessions with Dr.
Yaffe, on November 19, 2015, amecember 17, 2015. She also faxed a note to her employer
from Dr. Yaffe — dated December 17, 2015 — listingse two sessions asthting that she had
been “most cooperative.” (De$.'Hr'g Ex. 9; Hr'g Tr. 29, Feb. 17, 2017). But Officer Flanary
did not return the authorization form. Ms. Butcher then provided Officer Flanary with a revised
authorization form, which she hoped would addrany concerns Officdflanary might have

related to the exchange of informationtveeen Dr. Yaffe and the police department



contemplated in the original form. (Def.ldr'g Ex. 8; Hr'g Tr. 384-86, Mar. 2, 2017). The
revised form again stated that Officer Flanauquld provide a copy of Dr. DeBernardo’s latest
report to the doctor who would conduct additiotterapy sessions with her — presumably Dr.
Yaffe. Second, it would have authorized Dr. fféa“to release confmation of [Officer
Flanary’s] attendance to sechded appointments and estimatéiche frame necessary to
complete the recommendations for treatment/fheraot to include diagnostic and/or clinical
information,” to Ms. Butcher. Third, it woulthave authorized DrDeBernardo “to discuss
[Officer Flanary’s] treatment angtogress with [Dr. Yaffe], aseeded, regarding [her] fithess for
duty.” (Def.’s Hr'g Ex. 8).

By late January 2016, however, Officer Flgnhad not signed and returned either the
original or the revised form. As a result, the dépant issued a writtearder to Officer Flanary
stating that she was required to take six steps in order to remain a full duty police officer. (Def.’s
Hr'g Exs. 10, 11). On January 28, 2016, Officearfdry acknowledged receipf the order but
declined to comply with four of the six cotidns, claiming they violated her rights under the
ADA. (Def.'s Hrg Ex. 11)° In particular, she declined {d) authorize the Baltimore County
Office of Human Resources to send a copyhef September 2015 repdrdom Dr. DeBernardo
to Dr. Yaffe; (2) authorize Dr. Yaffe “to disclofieer] attendance or non-attendance to scheduled
appointments and time frame necessary to complete the recommendations for treatment, not to
include diagnostic and/or clinical informationg the human resources department; (3) authorize
Dr. Yaffe to correspond with Dr. DeBernardo, imting to confirm Officer Flanary had initiated
treatment, her “active pagipation” in treatment at two moms$, her progress with symptoms at

four months, and to notify Dr. DeBernardo wHan Yaffe believed OfficeFlanary had reached

® Officer Flanary claimed that she had already compliitl the other two conditions. (Def.’s Hr'g Ex. 11, 2).
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“maximum improvement in treatment”; and (4)rjpapate in a follow-up evaluation with Dr.
DeBernardo as scheduled by human resourtes. (

Because she refused to comply with the January 2016 order, Officer Flanary was
removed from full duty and placezh desk duty, effective Febmyal, 2016. (Mot. Prelim. Inj.
Mem. Law 8; Resp. in Opp’n tMot. Prelim. Inj. 13). Howewve her police powers were not
suspended. On February 3, 2016, Officer Flarfdeg a Charge of Discrimination with the
Equal Employment Opportunity Commission (EECED) sued for emergency injunctive relief
in the Circuit Court for Baltimore County. (Mot.éfim. Inj. Mem. Law. 8-9). The circuit court
entered a temporary restrainingler (“TRO”) that same day bamg enforcement of the order,
and Officer Flanary was returned to full duty.eneek later, however, ghcircuit court denied
her request for a preliminary injunction, and Officer Flanary was again taken off full duty and
returned to desk dutyld. 9)° Then, on July 5, 2016, Chief Jolnsordered Officer Flanary to
comply with the conditions that had been previously outlined in theadg 2016 order within
21 days; failure to do so would result in “d@arary action.” (Def.’s Hr'g Ex. 12). Officer
Flanary refused. On August 2016, the department suspendedgice powers and placed her
on medical light duty, with pay. (Def.’s Hr'g Exs. 13, 14).

At all times relevant hereéDfficer Flanary performed herffwial responsibilities with
distinction. Chief Johnson awarded her the SilS&r Award in recognition of her “courage,
valor and bravery” during theude 2013 incident. (Pl.’'s Hr'g» 4). She received a favorable
performance review for her work from ©ber 1, 2013, until September 30, 2014, and another

favorable review for her work from Octabg, 2014, until September 30, 2015. (Pl.’s Hr'g Exs.

® Officer Flanary subsequenthppealed that preliminary injunction rujinThe Court of Special Appeals affirmed
the judgment of the circuit court on February 27, 2@1&nary v. Baltimore Cnty, Md2017 WL 750710 (Md. Ct.
Spec. App. Feb. 27, 2017).
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3, 5). And Officer Flanary was named Officertb&é Month for her precinct in January 2015 and
then again in October 2015. (Pl.’s Hr'g Exs. 6, In) short, she has been an effective police

officer.

LEGAL STANDARD
To win a preliminary injunctin, a plaintiff must demonsteatthat (1) she is likely to
succeed on the merits; (2) she will likely suffeeparable harm absent an injunction; (3) the
balance of hardships weighs in her favor; éhdthe injunction is in the public interegtashby
v. Delia 709 F.3d 307, 320-21 (4th Cir. 2013) (cit\gnter v. Natural Res. Def. Council, Inc.
555 U.S. 7, 20 (2008)). The plaiiitmust satisfy each of theseur elements and must make a

“clear showing” that she is likely succeed on the merits at trigl. at 321.

ANALYSIS

This case centers on two questions. The fgswhether a police department may, in
certain circumstances, require a police officeunaergo therapy as a condition of remaining a
full duty officer even though the officer has bdeuand fit for duty and is performing well on the
job. The second is whether a police departmentimaose conditions related to that therapy by,
for instance, requiring a treating physicianctwrespond with the police department on issues
like attendance or progress wghmptoms. The court will exane these questions in turn.

A. The Required Therapy Sessions

Officer Flanary claims the police departmeitdlated the ADA by rquiring her to restart
therapy sessions in the fall 8015. According to Officer Flamy, this mandatory referral was

unlawful, because it was not “job-relatadd consistent withbusiness necessity.'SéeMot.



Prelim. Inj. Mem. Law 11-15). Under the ADA, an employer may not require an employee to
undergo a “medical examination” or “make inges of an employee as to whether such
employee is an individual with a disability or aghe nature or severity of the disability” unless
the examination or inquiry is “job-related andnsistent with business necessity.” 42 U.S.C. §
12112(d)(4)(A)’ This provision “permits employers tmake inquiries or require medical
examinations (fitness for duty exams) when ther@ need to determine whether an employee is
still able to perfornthe essential functions of his or her joBdrter v. U.S. Alumoweld Cal25
F.3d 243, 246 (4th Cir. 1997) (quoting 29 ®Fpt. 1630, App. § 1630.14(c)). That is, a
“business necessity” exists “wieethe employer can ‘identify legitimate, non-discriminatory
reasons to doubt the employee’s capatutyperform his or her duties.Coursey v. Univ. of
Maryland E. Shore577 F. App’x 167, 173 (4th Cir. 20f4uotingConroy v. N.Y. State Dep’t
of Corr. Servs.333 F.3d 88, 98 (2d Cir. 2003)). An emmypér may have legitimate reasons to
doubt an employee’s ability to perform his or jodr duties — and thus lawfully require a medical
examination or make disabilielated inquiries — even if ¢hemployee’s job performance has

not suffered.SeelLeonard v. Electro-Mech. Corp36 F. Supp. 3d 679, 687 (W.D. Va. 2014);

" The court assumes, without deciding, that the theragsjcses that Officer Flanary was required to attend in fall
2015 constituted a “medical examination” or disabilityteddinquiries” under § 12112(d)(4)(A), such that they

are barred unless they are “job-related and consisfdnbusiness necessity.” The parties have not briefed this
issue and did not discuss it in court. Several circuittsdave suggested that counseling constitutes a “medical
examination” or disability-related “inquiry” if it is designed to reveal information about an impairment or about an
employee’s healttSee Kroll v. White Lake Ambulance Apé81 F.3d 809, 820 (6th Cir. 2012) (suggesting mental
health treatment constitutes a “medical examination” if it is likely to elicit information about a disak#ityaker

v. Rent—A—Center, Inc411 F.3d 831, 837 (7th Cir. 2005) (concluding an evaluation was a “medical examination”
because “it is designed, at leaspart, to reveal mental illness and hias effect of hurting the employment
prospects of one with a mental disabilityBates v. Dura Auto. Sys., In€67 F.3d 566, 578—80 (6th Cir. 2014)
(suggesting disability-related “inquiries” are questions jikelelicit information about a disability). Here, the

police department was awarefficer Flanary’s PTSD diagnosis and lsgmptoms when it referred her to therapy
in 2015; indeed, it referred her to therapy in ordeduress those symptoms. For that reason, it may be that the
therapy was designed to treat mental health issues rather than diagnose them. Regardless, thermmurtakesa
formal ruling on this issue. Even if the contestedapgrconstitutes a “medical examination” or disability-related
“inquiry,” the referral was lawful because it wasbijrelated and consistent with business necessity.”

8 Unpublished opinions are cited rfot any precedential value but for the soundness of their reasoning.
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Johnson v. Goodwill Ind. of E. North Carolina, In&@998 WL 1119856, at *4 (E.D.N.C. Dec.
17, 1998);see alsaNatson v. City of Miami Beacth77 F.3d 932, 935 (11th Cir. 1999) (a police
department need not “forgo #@nkess for duty examination to wait until a perceived threat
becomes real or questionable babaresults in injuries”). Whether such legitimate reasons exist
is an objective inquiry: empyer motivation is irrelevanBence v. Tenneco Auto. Operating,Co.
169 F. App’x 808, 812 (4th Cir. 20086).

Police departments in particular havensevhat greater leeway under 8 12112(d)(4)(A)
in light of police officers’ unique job respondities and their duty to safeguard the pubkee
Kroll v. White Lake Ambulance AuthiZ63 F.3d 619, 626 (6th Ci2014) (suggesting police
departments have greater leeway to requiretahehealth examinations, because officers
“respond to stressful situations and shieulresponsibility fopublic safety”);Brownfield v. City
of Yakima 612 F.3d 1140, 1146-47 (9th CR010) (legitimacy of exmination was “heavily
colored” by the fact that the plaintiff was a police officex@e alsoWatson 177 F.3d at 935
(police department may require aramination if it “reasonably perceives an officer to be even
mildly paranoid, hostile, or oppositional,” becaiisélace[s] armed offices in positions where
they can do tremendous hainthey act irrationally”);Krocka v. City of Chicaga203 F.3d 507,
515 (7th Cir. 2000) (police department may reguditness for duty examination upon learning
an officer “was experiencing difficulties with his mental healtt®yusu-Ansah v. Coca-Cola
Co, 715 F.3d 1306, 1312 (11th Cir. 2013) (employey megguire medical examination “if it has
information suggesting that an employeenstable and may pose a danger to othec§’Blake
v. Baltimore Cty., Md.662 F. Supp. 2d 417, 422 (D. Md. 2009)ubHc safety is one of the core

concerns of any police departmamid taking steps to ensure ibisth ‘job related and consistent
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with business necessity.” Similarly, taking stepemsure the safety of fellow officers meets the
statutory test.”). Accordingly, police departmemay order medical examinations if they have
good reason to doubt an officerbility to respond appropriatelp “extremely stressful and
dangerous situationsSeeBrownfield 612 F.3d at 1146—47.

In November 2015, the Baltimore County Police Department had good reason to doubt
that Officer Flanary would respond appropriatédysuch “extremely stressful and dangerous
situations.” Five months before, Officer Féag had testified that she continued to endure
symptoms associated with the June 2013 incjdentuding nightmares, flashbacks, increased
irritability, and difficulty sleeping and concentrating. These pmgs persisted more than one
year after Officer Flanary hashéed therapy sessions with Dr.fiéa and medical experts agreed
that she suffered from PTSD. Dr. Sheehan foanhd that Officer Flanary also suffered from
depression and panic attacks. Chief Johnson @dyrreasonably, thahese ongoing symptoms
might present safety or legal issues. For samokviduals with PTSD, symptoms never remit
completely, (Hr'g Tr. 133, Feb. 17, 2017), but thimes not mean Chief Johnson’s concerns
about these symptomsere illegitimate.See Leonard36 F. Supp. 3d at 687 (“An employer
cannot be expected to understand the symptomanafications of the medical conditions of its
employees and must be allowed to have sumiditions examined by a medical professional.”)
(quoting Johnson 1998 WL 1119856, at *4). And the factathOfficer Flanary had performed
well since returning to full duty iMarch 2014 is not dispositivEee id.

Concerning the need to restart therapy, thedenent had receivetbntradictory views.

Dr. Sheehan had recommended that Officer &amestart therapy while Dr. Tellefsen had

® An employer may also require a medical examination, or make disability-related inquiries, if objective evidence
exists that an employee is a “direct threSge, e.gKim v. Medlmmune, Inc2004 WL 3313219, at *2-3 (D. Md.
Aug. 17, 2004)aff'd, 122 F. App'x 41 (4th Cir. 2005). Becausks ihot necessary to do so, the court does not
analyze the present facts untlee direct threat framework.
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found her mental health issues w8exgely resolved.” After condering all of ths information

and conducting her own in-person evaluation, Dr. DeBernardo concluded Officer Flanary needed
to restart therapy, partly tensure public safety. (Hr'g T812, Mar. 2, 2017) (“[M]y concern
was that the symptoms of irritability, sleepstdirbance, with the nightmares and the daily
intrusive thoughts needed be addressed in terms miiblic safety . . . . Wanted to have her go

to treatment to address those symptoms sovikatan be sure that the public was safe and to
shore up her resources.”). Although Dr. DeBerndodmd Officer Flanaryif for duty, she also
concluded that therapy should be required. These expert opinions, cettpl€fficer Flanary’s
own statements concerning her symptoms, gagedépartment “legitimate, non-discriminatory
reasons to doubt” that Officer Flanary abyperform her duties — including responding to
stressful situations — without continued ther&py.

Officer Flanary’s argument® the contrary are unconving. She claims there is no
objective basis to doubt whether she could fulidh duties, because (1) medical experts had
found she was fit for duty, and (2) she had pentxt well on the job since returning to full duty
in March 2014. That interpretatiaf the ADA, and the actions germits employers to take, is
unduly narrow. Under § 12112(d)(4)(Ahe issue is whether an employer has legitimate reasons
to doubt that an employee, particularly a pulkdety employee, can safely perform his or her

job duties. That is why an employer may lallff require a medical examination or make

10 A separate issue in this case is whether the meint that Officer Flanamyndergo the fitness-for-duty

evaluation with Dr. DeBernardo in Septber 2015 was “job-related and cotesi$ with business necessity.” The
court does not address this isshecause it appears that Officer Flanarysdu challenge this order. In her motion
for preliminary injunction, for instance, Officer Flanary objects to unspecified “medical inquiriesii¢ch ghe was
subjected but also suggests the order to undergo the September 2015 fitness-for-duty examination was not unlawful.
(SeeMot. Prelim. Inj. Mem. Law 14) (claiming the September 2015 evaluation “should have been théhend of
analysis and the campaign” by the police departmentheAmotion hearing, plaintiff's counsel further clarified

that Officer Flanary was not challengitite 2015 fitness-for-duty evaluation. Although counsel claimed the fithess-
for-duty evaluation was a “questionable medical inquiry,” she then stated, “It doesn’t matter. Thaiti Sssoie.

Officer Flanary agreed to submit to edause she knew she was fit and she wantsthy on the job.” In any event,
the court finds the September 2015 evaluation was not unlawful, for many of the same reasomesl disouss
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disability-related mquiries even if the employee'®lj performance has not suffereSee
Leonard 36 F. Supp. 3d at 687. With respect to thmiop of medical expes, merely noting
that all doctors found Officer Flanary fit faduty ignores important differences in their
conclusions. By finding that Officer Flanarycheeached “maximum medical improvement,” Dr.
Tellefsen suggested comted therapy was unnecessdrr. DeBernardo, on the other hand,
concluded Officer Flanary couldmain on full duty — partly because she worried that removing
her might harm her mental health, (Hr'g B12, Mar. 2, 2017) — but further concluded the
department should require her to undergo fhera safeguard the public by ensuring Officer
Flanary responded appropriately é@mergency situations. In general, employers may require
medical examinations or make disability-relatequiries when faced with contradictory medical
opinions. See Leonard36 F. Supp. 3d at 686—-87 (concluding an employer could request a
medical examination partly because the eyeé’s doctor had provided “seemingly conflicting
opinions” regarding whether éhemployee was fit for dutysee also Michael v. City of Troy
Police Dep’t 808 F.3d 304, 309 (6th Cir. 2018)That is especially true here, where the

department was responsible with ensuring shéety of Officer Fhnary, her fellow police

M The court notes that Dr. Tellefsen did not testify that employers should never make continued therapy a condition
of employment. In fact, she testified that Dr. DeBernardecommendation that Officéflanary return to therapy
while still on full duty was reasonable. (bl Tr. 112-14, Feb. 17, 2017) (“I thirtkat it certainly is within the realm
of reasonable. | have made recommendations for somebathyton treatment as a condition of employment.”).
12 According to Officer Flanary, the past Dr. DeBernardo’s 2015 reportivhich she states that Officer Flanary
would likely benefit from therapy amourtts mere “medical dicta” that followsn unqualified finding that [Officer
Flanary] had no occupational impairment and was fit for duty.” (Pl.’s Post-Hearing Cowdesige, ECF No. 21,
2). This argument is not persuasive. After reading Dr. DeBernardo’s report, MeeBwis uncertain whether Dr.
DeBernardo had concluded that the police department shemiiite Officer Flanary toestart therapy. For that
reason, she asked Dr. DeBernardo taoifgléinis part of her report, and Dr. DeBernardo replied that, in her expert
opinion, further therapy should be required. (Def.’s Hig 2). In these circumstangédle court does not see how
the police department could or should have felt free to disregard this part of the repert ddicta.” Indeed, when
considering the report and subsequent clarification from Dr. DeBernardo, the police departmenasonkbig
conclude its own medical expert had recommended making therapy a condition for remafolhdudy.
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officers, and the general publiSee Blake662 F. Supp. 2d at 422 (“Public safety is one of the
core concerns of any police department”).

More broadly, Officer Flanary also suggestsemployer can never “compel an employee
to submit to medical or mental health treatinas a condition of employment.” (Mot. Prelim.
Inj. Mem. Law 10). This argument is not supported by the caseSee/Krol] 763 F.3d at 623—
24 (suggesting employer may require an empldgegndergo counseling if counseling is “job-
related and consistent with business necessiDépgel v. Waukesha Ctyl6 F. Supp. 3d 983,
994 (E.D. Wis. 2014) (finding the requiremetitat an employee participate in employee
assistance program (EAP) counseling sessionsrecelve a return-to-work authorization was
“job-related and consistemtith business necessity’§f. Mickens v. Polk Cnty. Sch. Bd.30 F.
Supp. 2d 1265. 1275-81 (M.D. Fla. 2006) (no ADA aimn in case where employer directed
employee to get counseling through an Eaf@ requested a psychological evaluatidajjues v.
Herbert 2006 WL 2472982, at *1, 13 (N.D. Ohidug. 24, 2006) (suggesting mandatory
compliance with a drug treatment programaasondition of employment may be “job-related
and consistent with business necessity”).

Relatedly, Officer Flanary claims the ndated therapy was not “job-related and
consistent with business necessity” in lightvafious conditions the department outlined in its
January 2015 order related to that therapy. Fstaice, she suggests teler required her to
waive her right to medical confidentiality, becauiseequired her to authorize her therapist to

confirm her attendance at therapy sessions amuirezl her to allow that therapist to discuss

3 The plaintiff notes that a preliminary injunction was granteBlakeand suggests the present case is simae (
Pl.’s Additional Authority, Ex. 2, ECF No. 12-2)ulsmitting opinion granting preliminary injunction Blakeas
additional authority for the court to consider) Blake however, a police officer wasdered to undergo a fitness

for duty examination ten years after suffering a seizwen though there was noiéence that the officer had
suffered any symptoms or seizures in the intervening fiime.case here is distinguishable, in part because Officer
Flanary testified in June 2015 that she was ctigrexperiencing symptoms. In addition, unlikeBlake two

medical experts here had concluded that Officer Flanary should restart therapy to address angtangssy
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aspects of her progress with Dr. DeBernardo. &&e suggests the order undermined her ability
to craft a treatment plan with her therapist byuigng that therapist tprovide updates at two
and four months, thereby implicitly requiring treatment to last for at least four mdnths.

These claims are meritless. Under the ADAdmoal examinationsral disability-related
inquiries must be limited in scope such thaytiiocus on whether aamployee can perform his
or her job and are no broader more intrusive than necessafee Porter125 F.3d at 246;
Allen v. Baltimore Cty., Md.91 F. Supp. 3d 722, 737-38 (D.dM2015) (employer-ordered
medical examinations must be restricted tscdining if an employee can perform his or her
job); Thomas v. Corwird83 F.3d 516, 527 (8th Cir. 2007)dteest for a medical examination or
inquiry must be “no broader or more intrusive than necessaegiroy, 333 F.3d at 98 (same);
cf. 42 U.S.C. § 12112(d)(4)(B) (explicitly permittirgmployers to “make inquiries into the
ability of an employee to pirm job-related functions”)The conditions outlined in the January
2015 order are sufficiently restricted in this nehaVNith respect to medical confidentiality, the
department had found that therapy was needemhsare Officer Flanary could do her job, and
the conditions ask the treating provider to awnfOfficer Flanary is attending and making
progress in therapy, without wealing diagnostic or clioal information. Under the ADA,
employers may mandate such limitedeases of medical informatioBee Thomast83 F.3d at
528 (request for “a limited portion” of employsefmedical records for purposes of a medical

examination was “no broader or more intrusivantimecessary” because records were needed to

1 These objections related to medical confidentiality diegjed employer interference ireatment are not clearly

outlined in Officer Flanary’s motion for preliminary injuian. At the motion hearing, however, plaintiff's counsel
alluded to them repeatedly. For instance, plaintiff's counsel claimed that one issue in this case was whether a police
department can order an officer “to undergo medicalifieg) including a waiver of medical confidentiality.”

Similarly, plaintiff's counsel asked the court to decwdeether the police department may “compel an employee

who's performing exceptionally to sign a medical records release and permit, requiringdérenitanvasion of her

medical and mental health confidentiality.” With respect to employer interference, counsel claimed that any
treatment plan should be the domain of the treating physician and suggested the depadmvemngly interfered

in treatment by requiring Officer Flanary to attend therapy for at least four months.
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determine fitness for dutyfarmiloe v. Ford Motor Cq.277 F. Supp. 2d 778, 783-84 (N.D.
Ohio 2002) (employer may make limited demafasemployee medical records if doing so is
“ljob related and consistent with business necessitf))Krocka 203 F.3d at 515 (where
inquiries into the mental health of an eoyde are job-related and reflect a concern with
employee safety, an employer may, in certaincumstances, “require specific medical
information from the employee”). With respectémployer interference with treatment plans,
the conditions authorize Officerdfiary’s therapist to discuss mress with symptoms” at four
months but do not explicitly reqe therapy to last that longnd do not dictate a course of
treatment. $eeHr'g Tr. 320, Mar. 2, 2017). In any event, this requirement was suggested by Dr.
DeBernardo and is limited to the issue of whetB#ficer Flanary was controlling her symptoms
to such an extent that she could respond $paed to emergency situations while on the job.
And requiring an employee to confirm attendamdéh therapy sessions not an overbroad
disability-related inqiny, nor is it unusual. (Hr'g Tr. 107, Feb. 17, 2017).

B. Post-Therapy Fitness-for-Duty Evaluation

The January 2016 order also required Officanily to “[p]articipag in a follow up [sic]
evaluation with Dr. DeBernardo” after comptegi renewed therapy sessions. (Def.’s Hr'g Ex.

10, 2). According to Dr. DeBernardo, this “ewation” would be a fili fitness-for-duty

15 Officer Flanary also suggissa 2012 consent decreelnited States v. Baltimore County, Marylai@-2327-

WDQ, is relevant in this caseséePl.’s Additional Authority, Ex. 3, ECF No. 12-3) (submitting copy of consent
decree as additional authority). Nothing in that condentee changes the court’s clustons, partly because the
consent decree tracks the statytlanguage and case law discussed heminBtance, the consent decree states that
all medical examinations and disability-related inquirresst be “job-related and consistent with business
necessity,” and clarifies that BaltimoB®unty can meet this standard by “sfireg that it has a reasonable belief,
based on objective evidence, that an incumbent employaeéntability to perform essential job functions with or
without an accommodation is being impaired by a medical condititsh.7). With respect to the scope of such
examinations or inquiries, the conseecree states that any medical infation “elicited or collected from any
source for use in any medical examination or inquiry must be limited in scope to exploring the medical condition
only to the extent necessary to confirm (a) the individwdifity to perform the essential functions of his or her job,
with or without a reasonable accomdation, or (b) whether the individual poses a direct threat.7¢8).
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examination. (Hr'g Tr. 320, Mar. 2, 2017). The pstprovided no detailed briefing on why this
aspect of the order in particulaiolates the ADA. In court, hoswver, plaintiff's counsel claimed
this part of the order violatl the ADA: the department, shegued, cannot mandate a future
medical examination, because “the inquiry intoettter you're entitled to §quire] it is at the
time, based on present conditions of employnastmd medical conditions.If Officer Flanary
were to comply with all otheaspects of the January 2016 order, and if Dr. Yaffe (or some other
therapist) were to then certify to the pali department that she had reached “maximum
improvement in treatment,” it is unclear (at keas this point) how the department could still
have a legitimate basis for doulgjithat she can fully perform hgb duties. On the other hand,
the court is not inclined to gnt a preliminary injunction based on speculation as to whether a
legitimate basis will exist at some indefinite point in the future, if and when Officer Flanary
completes renewed therapy sessi§msnd, perhaps more to the paitthe court fails to see how
Officer Flanary will suffer “irreparable harm” absent an injunction barring the department from

scheduling a follow-up evaluation, to take place at some point in the future.

C. Retaliation & Coercion

Officer Flanary also claims the department is liable for unlawful retaliation and coercion
under the ADA. In particular, she claims thateashe refused to comply with the January 2016
order, the department retaliatadainst her by assigning herdesk duty. She also claims the

department then stripped her of police powerd eelegated her to performing civilian clerical

16 Confusingly, the July 5, 2016, order — which gave Officer Flanary 21 days to comply with the January €016 ord
or else face “disciplinary action” —qaired Officer Flanary to contact Ms. &her in order to schedule a follow-up
evaluation with Ms. Butcher. (Def.’s Hr'g Ex. 12). That follow-up evaluation, howgvesumably would not take
place until after Dr. Yaffe or another treating provider concluded tHate®flanary had reached “maximum
improvement” with respect to her mahhealth. Accordingly, it is unclearhat Officer Flanary could actually

schedule at this point even if she wished to comply fully with the police department orders.
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functions in an attempt to “coercéér to comply with that orde(Mot. Prelim. Inj. Mem. Law
15-16). Neither claim has merit. With respectdtaliation, the ADA provides, “No person shall
discriminate against any individual becausehsindividual has opposed any act or practice
made unlawful by this chapter or because suadividual made a chargéegstified, assisted, or
participated in any manner in an investigati proceeding, or hearing under this chapter.” 42
U.S.C. 8§ 12203(a). To prevail on a claim for letsgon, a plaintiff hagwo options: she “must
either offer sufficient direct and indirect idence of retaliation, oproceed under a burden-
shifting method.”Rhoads v. FDIC257 F.3d 373, 391 (4th Cir. 2001)nder the first option, a
plaintiff must produce evidence that the eayar intended to discriminate against Heee id.
391-92. Alternatively, a plaintifinay proceed under the burden-shifting framework. There, a
plaintiff must first make out @rima faciecase of retaliation by shawg “(1) she engaged in a
protected activity; (2) her emmfer acted adversely against hand (3) her protected activity
was causally connected to her employer’s advacsien.” If an employee satisfies this burden,
her employer must articulate a legitimate, nairatory reason for its action. If the employer
does so, the plaintiff mugtrove the employer’s articulated reason is pretex92.

Officer Flanary is unlikely to prevail on theerits of her retaliation claim. The police
department lawfully required Officer Flanary tmmply with certain conditions in order to
remain on full duty. When Officer Flanary refdse comply, she was meoved from full duty.
The evidence indicates the police departmenbtkead her from full duty because it believed that
failure to enforce its orderoald endanger public safety amotpose the department to legal
liability — not because Officdflanary had claimed the order violated the ADA. Accordingly, the

retaliation claim is unlikely to prevail, becaus®e department had a legitimate, non-retaliatory
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reason for its action, which Offic&lanary has not showto be pretext.ndeed, the department
appears willing to return Officer Flanaryfidl duty if she complies with its orders.

With respect to coercion, the ADA providest Shall be unlawful to coerce, intimidate,
threaten, or interfere with any individual in teeercise or enjoyment of, or on account of his or
her having exercised or enjoyed..any right granted or protected by this chapter.” 42 U.S.C. §
12203(b). The Fourth Circuit has not clearlyarated how § 12203(b) applies, and the parties
have not briefed this issue. However, it epfs a burden-shifting fraawork applies under both
§ 12203(a) and 8§ 12203(Igee Bertolotti v. Prunfy2010 WL 3743866, at *3 (S.D. W.Va. Sept.
21, 2010);see also Silk v. City of Chicagb94 F.3d 788, 799 (7th Cir. 199%elenke v. Med.
Imaging of Colo.248 F.3d 1249, 1264 (10th Cir. 2001).

Under that framework, the plaintiff cannehow the requisite likelihood of success.
Officer Flanary claims the police departmettempted to coerce her, because, several months
after she had refused to comply with the Jan2&d5 order and had been taken off full duty, the
department stripped her of police powers amtbgated her to performing civilian clerical
functions. (Mot. Prelim. Inj. Mem. Law 15). But @hJohnson testified that he initially removed
Officer Flanary from full duty but nonetheless ie& her police powers, because he was trying
to balance competing concerns. On the onedh&e worried about her mental health and
whether that could pose safety or legal concédnsthe other, he recognized that she was a good
officer and did not want to k& “overbearing” action agaihser. By the summer of 2016,
however, he was worried that Officer Flanartaneed full police powers and was armed, yet had
taken no steps to complyitw the January 2016 ordendh had not provided any updates

regarding her mental health mrstarted therapy sessions. Faattheason, he believed she sitill
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“presented potential for great risk and certaildpility,” even when not on full duty. In July
2016, Chief Johnson gave Officer Fday another three weeks to oldbyg department order and,
when she declined to do so, he stripped her at@gowers. The evidence thus indicates that the

department had legitimate reasons to act as @miblwas not trying to “coee” Officer Flanary.

CONCLUSION

The court is sympathetic to Officer Flapaand her plight. By all accounts, she is an
effective police officer, and she has worked hard served with distinain even in the wake of
an extremely traumatic event. But the court naygily the law, and ehADA protects employers
as well as employees. Here, the police departrhadta legitimate basis to doubt that Officer
Flanary would respond adequately in emergency situatiShge. continued to experience
symptoms related to the traumatic event yaftex the event occure Although medical experts
found her fit for duty, two experts urged her to continue therapy in order to address lingering
symptoms. The department’'s own expert hadedrthe department to make such therapy
mandatory. In such a situati, the ADA does not bar a poliaepartment from requiring
continued therapy as amdition for full-duty status, espedilin light of the dangerous and
stressful situations that police officers are likidyencounter. Because Officer Flanary has failed
to make a “clear showing” that she is likely to succeed on the merits of her claim, her request for
a preliminary injunction necessarily fails.

Even if the court were to reach the other prongs of the preliminary injunction test, it is not
clear that the balance of harms weighs in faxoOfficer Flanary or tht an injunction would
serve the public interest. Police officers ar&uwsied with protecting the communities in which

they serve and can do great harm if they redgonappropriately in eergency situations. For
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that reason, it may be in the public interéstprovide the police department with greater
flexibility to ensure its full-duty officers ar fully equipped to handle the many difficult
situations they face.

Accordingly, the court will deny the motidar a preliminary injunction. A separate

order follows.

5/11/17 &
Date Gatherine C. Blake
United States District Judge
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