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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
EVELYN BRUNDAGE, *
*
Plaintiff, *
*
V. * Civil Case No. SAG-16-cv-3634

*
MV TRANSPORTATION, INC. *
*
Defendant. *
*

* * * * * * * * * * * * * *

MEMORANDUM AND ORDER

Plaintiff Evelyn Brundage (“Plaintiff’) lbought this action agnst Defendant MV
Transportation, Inc. (“MV”) for injuries sheustained while attempting to board a van MV
operated for Maryland Transit Administration Midly Paratransit Services (“MTA Mobility”).
See[ECF No. 3]. The parties consentedpimceed before a magistrate judgeee[ECF Nos.
11, 13]. Now pending are Plaintiff's Motionrfd.eave to Amend and Remand (“Motion to
Amend”), [ECF No. 16], Defendant’s Motion #ermit Filing of AudioRecording (“Motion to
File Audio Recording”), [ECF N. 20], and Plaintiff's Motion t&trike Defendant’s Supplement,
[ECF No. 22]. | have considered these motiand the other related filgs. [ECF Nos. 17, 18,
21, 23]. No hearing is necessargeelLoc. R. 105.6 (D. Md. 2016). For the reasons set forth
herein, Plaintiff's Motion to Amend will bé&SRANTED IN PART ad DENIED IN PART,
Defendant’s Motion to File Audi Recording will be DENIED, anBlaintiff's Motion to Strike
Defendant’s Supplement will be DENIED.

l. FACTUAL BACKGROUND
On July 29, 2014, Plaintiff fell and severahjured her shoulder while attempting to

enter an MTA Mobility van outside of her home in Baltimore, MarylaBdePl.’'s Am. Compl.,
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[ECF No. 3 at 11 1, 11]. MV owned and opedatiee van pursuant @ transportation service
contract with MTA Mobility. Seeid. at { 4. According to Plairfitj the driver of the van (“MV
Employee”) breached a duty owed by paratransitraipes to ensure the safe transport of
disabled passengers by failing tdghBlaintiff safely board the varSee idat 1 3-14.

Plaintiff filed suit against MV in th€ircuit Court for Baltimore City under r@spondeat
superior theory of liability. See id. Thereafter, MV, a California corporation headquartered in
Texas, removed the case to this Court urg@tJ.S.C. § 1441, invoking the Court’s original
jurisdiction pursuant to 28 U.S.C. 8§ 13%2€e[ECF No. 1]. Plaintiff filed an amended complaint
(“First Amended Complaint”) the sanuay that MV removed the cas&eePl.’s Am. Compl.,
[ECF No. 3]. On November 28, 2016¢etRourt issued a Scheduling Ordsge[ECF No. 10],
and the parties have since engaged in discogHoyts including exchanging Federal Rule of
Civil Procedure 26(a)(1) initial disclosures,rfp@pating in expertand witness depositions,
serving written discovery, andoeducting an independent medietamination of Plaintiff's
injuries. SeePl.’s Mot., [ECF No. 16, 3]; Def.’s fip., [ECF No. 17, 7]; Def.’s Supp., [ECF No.
21, 3]. Plaintiff now timely moveto file a Second Amended Compl&in order to 1) join the
MV driver, Angela Paige, as a non-diverse defendanibe suit, and 2) ceect factualerrors in
the First Amended ComplairieePl.’s Mot., [ECF No. 16, 1 & E 2]. Plaintiff simultaneously
moves to remand this matter to the Circubtu@ for Baltimore City, because joining Ms. Paige
necessarily defeathe Court’s diverisy jurisdiction. SeePl.’s Reply, [ECF No. 18, 4 n.1]. MV
consents to Plaintiff's proposed factual achments, Def.’s Opp., [ECF No. 17, 2 at n.1], but

opposes Plaintiff’'s desire join a non-diverse partyld.



1. STANDARD OF REVIEW

Federal Rule of Civil Procedure 15 prowsdihat a party seeking amend its pleading
after twenty-one days following service mdg so “only with the opposing party’s written
consent or the court’s leave.” Fed. R. Civ. Ra)&)(B). Furthermore, the Rule requires courts
to “freely give leave when justice so require&ed. R. Civ. P. 15(a)(2)The Fourth Circuit has
liberally construed thistandard, such that leave to ameduld be denied only if prejudice,
bad faith, or futility is presentSee Johnson v. Oroweat Foods @5 F.2d 503, 509 (4th Cir.
1986) (interpretingoman v. Davis371 U.S. 178 (1962)}art v. Hanover Cnty. Sch. B&195
F. App’x 314, 315 (4th Cir. 2012).

The decision whether to allow a partyjtan a non-diverse defendtafter a case has
been removed rests within the “soundadetion” of the district courtMayes v. Rapopqrtl98
F.3d 457, 461-62 (4th Cir. 1999). In such casesdistect court “may dey the joinder, or may
permit the joinder and remand the action to tlaeStourt.” 28 U.S.C. 8447(e). “In exercising
its discretion under Section 1447(e), the district court [is] entitled to coraldetevant factors,
including: ‘the extent to whit the purpose of the amendmentasdefeat federal jurisdiction,
whether the plaintiff has been dilatory in agkifor amendment, whether the plaintiff will be
significantly injured if amendment is not allowethd any other factors béag on the equities.”
Mayes 198 F.3d at 462 (citations omitted). lddiion, though the fraudulent joinder doctrine
does not directly apply to postmeval cases, the district caumay consider, as one factor,

whether the movant seeks to join a non-diversgypsolely to deprive the court of diversity

jurisdiction. Id. at 463.



1. DISCUSSION
1. Factual Corrections

Plaintiff proposes two relatively minofactual corrections to the First Amended
Complaint. First, Plaintiff now alleges she fatidainjured her left shouldgerather than her right
shoulder. SeePl.’s Mot., [ECF No. 16, 3] Second, whildaintiff originally claimed that Ms.
Paige drove across a double yellow line in thedweay prior to pulling upo Plaintiff's home,
Plaintiff now indicates that the roadwdges not have marked traffic lanesl. As previously
noted, MV does not oppose Plaifis proposed factual amendmentBef.’s Opp., [ECF No. 17,
2 at n.1]. With MV’s consent, and finding nodicia of prejudice, bad faith, or futility to
otherwise warrant denial of these amendmes#s, Johnsor/85 F.2d at 509, the Court grants
Plaintiff's motion to file a Second Amendé&@bmplaint containing the factual correctidns.

2. Joinder of Non-Diverse Party

Plaintiff also proposes to joiNs. Paige, an MV Employeand a resident of Baltimore
City, as an additional defendant whose negloe directly caused Plaintiff “serious and
permanent injuries.”SeePl.’s Mot., [ECF No. 16, 1-4 & Ex4]. The parties offer lengthy and
opposing accounts regarding whether the equitee®r or disfavor permitting Plaintiff’s
proposed joinder of a non-diverse pa®gePl.’'s Mot., [ECF No. 16, 3-9]; Def.’s Opp., [ECF
No. 17, 3-7]; Pl.’s Reply, [ECNo. 18, 3-10]. Ultimately,

[tihe district court, when faced ith an amended pleading naming a new

nondiverse defendant in a removed cab®uld scrutinize that amendment more

closely than an ordinary amendment and should conduct a balancing of the

equities involved. On the one hand ig tthanger of parallel lawsuits in federal
and state court, which may spawn indetent results and inefficient use of

! The Court also grants Plaiffitleave to identify Ms. Paige as the previously unnamed MV
Employee in the Second Amended Complaint, for the purpose of providing “a clearer and more
definite idea of how the Plaintiff alleges the subjactdent occurred.”PIl.’s Mot., [ECF No. 16,

4].



judicial resources. On ¢hother hand, the diverse defiant has an interest in
keeping the action in federal court.

Coley v. Dragon Ltd.138 F.R.D. 460, 465 (E.D. Va. 1990) (citations omitted).

Here, the chronology of events and Plaingiffnadequate explanation for the delay in
naming an individual defendant suggest thatriifaiseeks this amendment for the purpose of
defeating this Court’s subject e jurisdiction. Plaintiff admitso having learned Ms. Paige’s
name on the date of the incident from Ms. Paige’s supervisor — well before filing the initial
complaint in the Circuit Court for Baltiare City. Pl.’s Reply, [ECF No. 18, 8].While MV
incorrectly alleges that Plaifftconcealed this fact fronopposing counsel and the Cowsge
Def.’s Supp., [ECF No. 22], Plaintiff cited this fact in a fmtnote and attempted to create some
ambiguity between knowing Ms. Paige’s name and knowing her “actual identity.” Pl.’s Mot.,
[ECF No. 16, 2 n.1]. At no time, however, does Ri#ideny that Ms. Paige’s central role in the
subject incident constituted the basis of Plaintiffspondeat superiocause of action against

MV. Accordingly, even having only Ms. Pa&g name, Plaintiff possessed sufficient

% In a supplement, MV claims that Plaintiff mégresented first learning of Ms. Paige’s identity
during MV’s Federal Rule 26(a)(1) initial disslares “when in fact, Plaintiff has known the
identity of the driver since at least July 2014 and a recorded statement in her own mobility
file contained the information which was requested by MV in discovery.” Def.’s Supp., [ECF
No. 21, 2]. MV thereafter sought permission tle 2 copy of the recorded statement as an
exhibit to its supplementSeeDef.’s Mot. to Permit Audio Recording, [ECF No. 20]. In fact,
however, Plaintiff's Motion to Arand acknowledges that Plaintiffdd been told the name of
the driver” prior to initiating this action. Pl.idot., [ECF No. 16, 2 n.1]Consequently, although
MV’s supplement was filed witholw¢ave of court, its contents dmt prejudice Plaintiff and do
not materially affect this Court's analysis. erafore, Plaintiff's Motion to Strike Defendant’s
Supplement, [ECF No. 22], will be denied, add/’s Motion to File Audio Recording, [ECF
No. 20], will also be denied.



information to name Ms. Paige aslefendant in the initial complaifit.Nor does the timing of
Plaintiff's Motion coincide with Plaintiffs confmation of Ms. Paige’s identity and address:
Plaintiff received MV'’s Federal Rul26(a)(1) disclosures on December 5, 2GH&id. at EX. 4,

but waited nearly two additional months before moving to add Ms. PaggRl.’'s Mot., [ECF

No. 16]. Although, then, Plaintiff's Motion is tiaty filed under the Scheduling Order, Plaintiff
was dilatory in moving to join Ms. Paige as a def@nt. Plaintiff insists that “[h]ad the actual
identity of Angela Paige been known whiie initial Complaint in this matter wersig] filed,

she would have certainly been included as a named defendédnat 4. Indeed, by Plaintiff's

own admission, Ms. Paige’s identityas known, and she should have been included as a named
defendant prior to #hinstant Motion.

Moreover, Plaintiff will not be significantlynjured if the Court denies the proposed
joinder. Although Plaintiff seeks to hold Ms. Paige personally accountable for her negligent
conduct,seePl.’'s Mot., [ECF No. 16, & 6]; Pl.’'s Reply, [ECF Nol8, 3-4], Plaintiff does not
raise additional theories of liability or factstivrespect to Ms. Paige upon which Plaintiff could
recover “greater or different relief[.JNewman v. Motorola, Inc218 F. Supp. 2d 783, 787 (D.
Md. 2002) (denying motion to amend where pldinthiled to establish that denying joinder
would cause significant injury in the form céduced recovery from existing defendansge

Pl.’s Mot., [ECF No. 16, 4]. If successful intalslishing Ms. Paige’s negligence, the doctrine of

% If Plaintiff had truly been concerned about traidity of the identificéion as “Angela Paige”
despite the documentation in her possessioaintff could have named a “Jane Doe” MV
Employee. Alternatively, just @laintiff replaced MV for Transgly North America, Inc. in the

First Amended Complaint when it leed of the erroneous identificatiosee [ECF No. 3],
Plaintiff could have named AngeRaige as the individual tortfeasor in the initial complaint,
even if the discovery process later revealefibrmation requiring Plaintiff to substitute a
different MV Employee. The failure to indicasay intent to sue thmdividual driver lends
credence to MV’s assertion that the motion to add Ms. Paige as a defendant is for the sole
purpose of returning thease to state court.



respondeat superiounder Maryland law permits Plaintiff to recover all compensatory and
punitive damages from MV in federal courtSee, e.g., Jones v. Family Health Centers of
Baltimore, 135 F. Supp. 3d 37382 (D. Md. 2015)Silvera v. Home Depot U.S.A., In&89 F.
Supp. 2d 304, 308 (D. Md. 2002). In fact, MV hasaamted “that at all times relevant to the
Amended Complaint and Second Amended Compl&aige was acting as its employee and was
acting within the scope of her ployment. ... [Therefore,] addg Paige as a defendant is not
necessary for Plaintiff to obtain complete relieDef.’s Opp., [ECF Nol7, 6]. Plaintiff also
argues that denying the proposgihder will also deny Plairft the “right to obtain full
discovery from Ms. Paige[.]” PE’Mot., [ECF No. 16, 6]. HowevepJaintiff enjoys the right to
discover all non-privileged informatn relevant to Plairff's claims, and is free to depose Ms.
Paige, to enforce compliance with discoveand to seek sanctions if warrante8eeFed. R.
Civ. P. 26 & 37. In fact, Ms. Paige’s depositisrscheduled for April 10, 2017. [ECF Nos. 25,
26]. As such, Plaintiff will not be prejudicedtime discovery of information needed to prevail in
this matter if the proposed joinder is denied.

Lastly, Plaintiff maintains that if M\cannot carry the burden of proving fraudulent
joinder, the equities weigh heavily in favorgrnting leave to join Ms. Paige and remanding the
case to state court. Pl’s Mot., [ECFoON16, 8-9]. However, following removdiaudulent
joinder of a non-diverse defendant becomes a ngpeditive element to be considered in the
court’s analysis. See Mayes198 F.3d at 463-64. In the instant case, MV does not allege
fraudulent joinder, and does not need to dstakfraudulent joinderto defeat the proposed
amendment.ld.

Although the plaintiff is, of coursethe ‘master of his complaintCuster v.

Sweeney89 F.3d 1156, 1165 (4th Cir. 1996), and has the power to select the

initial forum in which he files suit, Congss has also providaetefendants with
certain rights. One such right is the right of removage, e.g. King v. Marriott



Intern., Inc, 337 F.3d 421, 424 (4th Cir. 2003)oting that ‘the federal removal

statute allows alefendantto remove certain claims originally brought in state

court into federal coury’(emphasis added).
Faye v. High's of Baltimoreb41 F. Supp. 2d 752, 756 (D. Md. 2008). Moreover, “[t]he liberal
amendment provisions of Rule 15(a) are desigiwetelp the partieand the court reach the
merits of a dispute; they should not be appired manner that frustrates that very functiotd’
at 758 (citingClinco v. Roberts41 F. Supp. 2d 1080, 1086-87) (C.D. Cal. 199%).analysis of
the relevant factors in this case support, onrz@athe conclusion that the belated joinder of
Ms. Paige, apparently for the purpagerocuring remand, should be denied.
V. CONCLUSION

For the reasons explained herein, Pl#iatiMotion For Leave to Amend and Remand,
[ECF No. 16], is GRANTED IN PART as todhproposed factual cortgans discussed herein
and DENIED IN PART as to the proposednger of Angela Paige as a defendant and the
remand to the Circuit Court for Baltimore CityMV’s Motion to File Audio Recording, [ECF
No. 20], is DENIED. Plaintifs§ Motion to Strike Defendant’s Supplement, [ECF No. 22], is

DENIED.

Dated: April 3, 2017

/sl
Stephanie A. Gallagher
UnitedStatedMagistrateJudge




