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MEMORANDUM

Plaintiff Rye’Keisha Jefferbrings suit againstiefendants Raquel Harris@ailey,
Neisha L. Brown, Sergeant Neile Hicks, and the Maryland Transit Admimstr&br various
torts and constitutional violations stemming from an incident on April 19, 2013. Now pesding
defendantsimotion to dismissll counts in Jeffers’ third amended complaint. (ECF No. Zhe
motionis fully briefed, and no oral argument is necess8gelLocal Rule 105.6. For the reasons
set forth below, the motion is granted in part and denied in part, and Counts 7, 8, 9, 10, 12, and
13 are dismissed.

BACKGROUND

At the motion to dismiss stage, this court accepts as true the facts alleged in the
complaint.See Aziz v. Alcolac, In®58 F.3d 388, 390 (4th Cir. 2011). PlainRfje’Keisha
Jeffers (Jeffers”)"is a natural person residing in Baltimore County, Maryla(teiCF No. 19
7). Defendant®aquel HarrisorBailey (“HarrisorBailey”) and Neisha L. Brown (“Brown”)
were police officers employed by defendant Maryland Transit Adminmtr@tMTA”) during
the events alleged in Jeffers’ complaidt.at § 8. Defendant Sergeant Neile Hicks (“Sqt.

Hicks”) supervised Harrison-Bailey and Brown during thaléegedeventslid. at 8.
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Jeffers allegethaton April 19, 2013, she “was seated on the subway platform of the
Rogers Station in Baltimore City . . . listening to music on her cell phone” through her
earphones. While at the platform, Jeffers’ “cell phone began to ring, indisttngas
receiving a text messaged. at 1 11.Jeffers’*ring tone was a popular song that pegjuntil
she complefel] a response to the text messadé.’at  12. While responding to the text
message, Jeffers alleges she noticed Harisoley “standing directly in front of herld.at
13. Jeffers “emoved one of the ear pieces and asked [Harrison-Bailey] if she could help her.”
Id. at § 14. In response, HarrisBailey notified Jeffers “it was against the law to play music
without head phones and there was signage stating as ndict'y 15. Jéérs indicated she
was not playing music and “further advised that she was within the limits of tleslalae was
wearing head phones”; despite this, Harrison-Bailey insisted Jeffers turarqgghoneld. at 9
16-17. Instead of turning off her phodeffers alleges she requestkdtHarrisorrBailey call
her supervisond. at 1 19. When Harrison-Bailey declined to do so, Jeffers called “911” and
“reported the harassing conduct of Defendant Harrgaitey.” Id. at 1 20.

After this interaction, Jé&rs alleges “Harrisoiailey proceeded to place Plaintiff under
arrest by grabbing her by her sweatshirt [] and twisting it around her ridcht™] 21.
Subsequently, “Brown arrived and aided Defendant Harrgley” with placing Jeffers in
custody.ld. at 11 2223. Jeffers alleges this incident left her clothimdisarray “and her breast
and stomach were exposett” at 1 23. Jeffers further alleges she requested defendants allow
her to fix her clothing, but Harrison-Bailey and Brown “refused and walkede[3dfirough] the
station with her private areas exposed to the general puldliat 1 2425.

Jeffers alleges she was led to the women’s bathroom where three female officers,

including Harrison-Bailey and Brown, “accosted her, first by tripping dvéine floor, punching



her in the face and back of the neck and head, [and then] stomping and jumping on her leg and
ankle.”Id. at 27. Subsequently, Jeffers was criminally charged with “Disorderly Conduct,
Failure to Obeythe] Lawful Orderof [a] Law Enforcement Officer, and Resisting Arrestl” a
1 28. Thecriminal case‘went to trial in the District Court for Baltimore City” on September 16,
2013, where the state “entered a Nolle Prosequi on the dolkedt™||{ 2930.

On December 31, 2013effers filed her originatomplaintin the Circuit Court for
Baltimore City against HarriseBailey and Brownin their individual capadis alleging
various torts and violations of the Maryland Declaration of Rights and 42 U.S.C. §(EE33
No. 2; ECF No. 21, p. 1). Jeffers amendeddnginal complaint on May 19, 2016, omittirtge
federal claims included in her first complaint. (ECF No. 21, pJg&jfers again amended her
complaint, filing a second amended complaint on November 2, 2016, where shéhadd&a
as a defendant, and reasserted the federal claims against all defdddanis2. Defendants
removed that action to the U.S. District Court for the District of Maryland apdmdsd with a
motion to dismissld. at1-2. Jeffers filed a third amended compl&fitAC”) on November 19,
2016, adding several claims and nanfégi. Hicks as a defendant for the first tinhe.

Specifically,against HarrisoiBailey and BrownJeffers alleges: false arrest (Cojt
unreasonable seizure pursuant to Article 26 of the MarybaaDeclaration of Rights (Count
2); battery (Count B false imprisonment (Coun)Adunreasonable seizure and excessive force
pursuant to 8 1983 (Count 6); intentional infliction of emotional distress (Count 10); and Fourth
Amendment violations pursuant to 8 1983 (Count 11). AgénmesMTA, Jeffers alleges: a
violation of the Maryland State Declaration of Rights for having a “polictoousor usage” that
resulted in the incident (Count 7); a claim for inadequate supervision and discipline under § 1983

(Count 8); and a violation of civil rights under 8 1983 for having improper policies or customs



“which caused the violation of Plaintiff rights” (Count Qext, against Sgt. Hicks, Jeffers
alleges “supervisory liability” pursuant to 42 U.S.C. 8 1983 and § 1988 (Count 12). Jeffers also
alleges malicious prosecutiagainst all defendants (Count 5). Lastly, against Sgt. Hicks,
HarrisonnBailey, and Brown, Jédrs alleges a “conspiracy to violate [her] civil rights” pursuant
to 42 U.S.C. 1985 (Count 13).

In response, efendant HarrisorBailey, Brown, Sgt. Hicks, anithe MTA fil edthis
instantmotion on November 28, 2018, dismiss all counts asserted agathsetn. (ECF No. 21).

STANDARD

Defendants HarriseBailey, Brown, Sgt. Hicks, anthe MTA filed thismotion to
dismiss pursuant tBule 12(b)(6).“[T]he Court’s consideration of the 12(b)(6) motion [is]
limited to the pleadings and exhibits that are both integral and authentic, or robftebic
record.”Chesapeake Bay Found., Inc. v. Severstal Sparrows Poin{,1940. Supp. 2d 602,
612 (D. Md. 2011). To adequately state a claim under Rule 12(b)(6), a complaint, relying on
only wellpled factual allegations, must state at least a “plausible claim for rélsicroft v.
Igbal, 556 U.S. 662, 679 (2009). The “mere recital of elements of a cause of action, supported
only by conclusory statements, is not sufficient to survive a motion made pursuarg to Rul
12(b)(6).” Walters v. McMaher684 F.3d 435, 439 (4th Cir. 2012). In order to determine
whetherJeffers’claims have crossed “the line from ceivable to plausible,” the court must
employ a “contexspecific inquiry,” drawing on the court’s “experience and common sense.”
Igbal, 556 U.S. at 680. When performing this inquiry, the court accepts “alpleellfacts as
true and construes these fast the light most favorable to the plaintiff in weighing the legal
sufficiency of the complaint.Nemet Chevrolet, Ltd. v. Consumeraffairs.com, @1 F.3d 250,

255 (4th Cir. 2009). The court need not, however, accept unsupported legal allegatrens,



v. Charles Cnty. Comm'r882 F.2d 870, 873 (4th Cir. 1989), nor must it agree with legal
conclusions couched as factual allegatidgisal, 556 U.S. at 678, or conclusory factual
allegations devoid of any reference to actual evéinged Black Firefighters v. Hirs§04 F.2d
844, 847 (4th Cir. 1979%ee alsd-rancis v. Giacomelli588 F.3d 186, 193 (4th Cir. 2009).
ANALYSIS

Defendants move to dismiss ttierteencounts asserted against them pursuant to Rule
12(b)(6). (ECF No. 211 | addresgheirarguments in turn.

l. Timeliness of claims brought pursuant to 42 U.S.C. 88 1983, 1985, and 1988

Defendantsrgue they are entitled to dismissaleffers’ claims brought pursuant to 42
U.S.C. 8§ 1983, 1985, and 19&fcause these claims were toiely filed. Below, | address:
(a) whether theclaims againsthe MTA and Sgt. Hicks were timely, and (Whether the 1985
claim against HarriseBailey, Brown, and Sgt. Hicksastimely.

A. Claimsagainst the MTA and Sgt. Hicks

Defendants argue Jefte federal claims&againsthe MTA and Sgt. Hicks brought
pursuant to 42 U.S.C. 88 1983, 1983, and 1888untimely(ECF No. 21, p. 5-6). Both sides
agree a thregear statute of limitations period applies to these claims. (ECF No. 25, feGF
No. 23, p. 12-13). What is in dispute, however, is whethese claimsvere timelyfiled given
that Jeffers repeatedly amended her complaint, adding and removing claimst@sdrpaach
successive amendment

The allegedventsgiving rise to this action occurred on April 19, 2013. (ECF No. 19,
9). Jeffers filedher original complaint on December 31, 2015. (ECF No. 2; ECF No. 32, p. 12).
This original filing was timely; it was filed befotbe threeyear limitations periothpsed on

April 19, 2016. However, this original filing did noame theMTA or Sgt. Hicks as defendants,



nor did itallege any federal claims agaimgtfendants. (ECF No. 21, p. BRather, the claims
against the MTA were added in Jeffers’ second amecdexgblaint on November 2, 201i@, at
6, and Sgt. Hicks was added as a defendant for the first time in Jeffers’ TAC amid&\ED,
2016,id. at 1-:2. Therefore, theelevantquestion is whether thesaths againsthe MTA and
Sgt. Hicks,added after thexpiration of the limitations period, “relate back” to the timely
original complaint | agree withdefendants and find these claims do not relate back.

“In determining whether an amended complaint relates back, we look to Federaf Rule
Civil Procedurel5(c)(1).” See Wilkins v. Montgomery51 F.3d 214, 224 (4th Cir. 2014). Rule
15(c)(1) provides, in relevant part:

(1) When an Amendment Relates Baak.amendment to a pleading relates back
to the date of the original pleading when:

(B) the amendment asserts a claim or defense that arose out of the
conduct, transaction, or occurrence set-ent attempted to be set euin
the original pleading; or
(C) the amendment changes the party or the naming of the party against
whom a claim is asserted Rule 15(c)(1)(B) is satisfied and if, within the
period provided by Rule 4(m) for serving the summons and complaint, the
party to be brought in by amendment:
(i) received such notice of the action that it will not be prejudiced
in defending on the mesit and
(i) knew or should have known that the action would have been
brought against it, but for a mistake concerning the proper party's
identity.

Therefore, as the Fourth Circuit has explained, “an amendment that changetythgaast

whom a claimg asserted relates back to the date of the original pleading if (1) the clain in th

!t is unclear from defendants’ motions whether they also seek to dismisal feldens asserted
against HarrisotBailey and Brown on these grounds. In any event, | choose not to dismiss those
claims on timeliness grounds. The original, timely compleamtained 8983claims against
HarrisonnBailey and Brown. And even though Jeffers removed certain claims and added new
claims in subsequent amended complaints, | find these § 1983 claims against Heatlspn-

and Brown still‘arose out of the conduct, transaction, or occurrence set out—or attempted to be
set out—in the original pleading.” Fed. R. Civ. P(QQ&L)(B).
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amended complair@rose out of the same transactithat formed the basis of the claim in the
original complaint; (2) the party to be brought in by the amendmeptvednotice of the action
such that it will not be prejudicad maintaining a defense to the claim; and (3) it should have
known that it would have originally been nangedefendanbut for a mistake concerning the
identity of the proper party Goodman v. Praair, Inc, 494 F.3d 458, 467 (4th Cir. 2007)
(emphasis added)Furthermore, “[wlhen an amendment seeks to add a defendant, the focus
turns to the notice to that individual or entityVilking 751 F.3d at 224. The Supreme Court has
clarified that “[tjhequestion . . . is not whether [the amending party] knew or should have known
the identity of . . . the proper defendant, but whether [the potential defendant] knew or should
have known that it would have been named as a defendant but for anldri@iting Krupski v.
Costa Crociere560 U.S. 538, 548 (2010)). This “preserve[s] for the new party the protections
of a statute of limitations” and “assure[s] that the new party had adequatewittioghe
limitations periodand was not prejudiced by being added to the litigati@oeddman v. Praxair,
Inc., 494 F.3d 458, 470 (4th Cir. 2007).

The first of the three requiremenésset forth inGoodman v. Praxajrequires the
federal claimsagainsthe MTA and Sgt. Hicksothave arisefout of the conduct, transaction, or
occurrence” alleged ithe original, timely complaintAssuming thidirst requirement is met,
the inquiry turns on whethéine MTA or Sgt. Hicks “received notice of the action such that
[they] will not be prejudiced in maintaining a defense to the claim,” and whether they “should
have known [they] would have originally been named a defendant ‘but for a mistake cancernin

the identity of the proper party.Goodman494 F.3d at 467 .Jeffers argues the new parties

2 Jeffershas added netacts in her TAC to support thesew claims which were not included

in the earlieytimely complaints. Although it is unclear if this requirement is met, | will assume
it is andinstead focus on the second and third requirements, because it is clearer those
requirements are not meere



“received notice of Plaintiff’'s Complaint as evideed] by the responsive pleading filed by
counsel on behalf of all parties.” (ECF No. 23, p. 13). Jeffers further argudiseN&EA and
Sgt. Hicks should have known they would have been parties babau®é4TA is Defendants
HarrisonBailey and Brown’s employer, and Defendant Hicks is the direct Supervitue of
Defendants.Id. at 1314. | disagreavith Jeffers

Jeffers musprove,inter alia, thatthe MTA and Sgt.Hicks had noticesuch thathey
would not be prejudice@ndthattheywere left out of the timely complaint by mistakeSeew.
Contracting Corp. v. Bechtel CorB85 F.2d 1196, 1200 (4th Cir. 1989) (“In ordeh&we the
amendments relate back to the filing of the answers, Bechtel needed to provambtice
mistake.”). In Western Contractinga defendant brought a timely counterclaim against the
plaintiff corporation for fraudld. at 1201. Later, the defendant sought to amend the
counterclaim, after the limitations period expired, and add counterclaims abaiinstividual
employees of the corporatioia. The Fourth Circuit found the counterclaims against the new
individual employees did not relate back because these employees did not haremsnitce
of the counterclaim, andecause¢here were no allegations or evidence the individual counter-
deferdants were “omitted . . . by mistakéd. The same is essentially true here. Jeffers
provides no evidence or allegatigdhatthe MTA or Sgt.Hicks were on noticef the claims,
rather suggesting they must have had notice because they respodeler$6TAC. With that
logic, the MTA and Sgt.Hicks would be damned if they responded, and damned if they did not
respond. And Wile it is true that allefendants are represented by the same counsel, this does

not necessarily impute notice tre MTA and Sgt. HicksCf. Goodman494, F.3cat473-75

% The “mistake” language in the Fourth Circuit is generally understood as ah‘shditerm” for
notice, in that “the party to be added must have known of the mista@edman v. Praxair,
Inc., 494 F.3d 458, 472 (4th Cir. 2007).



(concluding the notice requirement was met wli@mxair, Inc. was included in @imely
complaint, and Praxair Services, Intwas added in an amended complabgcausehe two
companiesiot only employed theame attorneys, but because they ve¢se“parent and
subsidiary”’companies and “closely related business entities”).

More importantly, Jeffers cannot, and does not, suggest the exclusion of the MTA and
Sgt.Hicks until after the expiration of the limitation period was a “mistak@deed, as
defendants correctlgontend, “the identity of the MTA was certainly known to Plaintiff,” and
Jeffers’ simply chose not to file suit against the MTA until well after the stafut@itations
had run.” (ECF No. 26, p. 5Furthermore, | note the claims asserted against HarBaday
and Brown in the original, timely complaint were asserted against them in thgidual
capacities, and not their official capacities, vitweould have converted the action into one
“essentially against the governmental entitj/fen v. StewartNo. CIV.A. RDB13-3756, 2014
WL 4784324, at *5 (D. Md. Sept. 23, 2014). Additionathgre is no evidence suggesting Sgt.
Hicks either had noticef ohe claim within the limitations period, or that Sgt. Higkew he was
left out of the original complaint because ofnaistake” See Goodmar94 F.3d at 472.

Indeed Jeffers cannot suggest she omitted Sgt. Hicks from her earlier compiaiptgbeause
she did not know his identity; “lack of knowledge of the true identity of a party does riby qua
as a ‘mistake’ as that term is interpreted by a majority of circuits, includirigotimh.” Jeanty v.
Hustler, No. GJH-13-1634, 2016 WL 234814, at *7 (D. Md. Jan. 19, 2016) (&@mges v.
Prince George's Cty., M[214 F.R.D. 379, 381 (D. Md. 2003)).
Ultimately, the plaintiff has the burden of locating and suing the proper defendant within

the applicable limitations periodld. at 473. Jeffers failed to do so with respec¢ch®MTA and



Sgt. Hicks. Accordingly, | dismiss thederal ounts asserted agairtke MTA and Sgt. Hicks in
Counts 7, 8, 9, 12, and £3.
B. §1985 claims against Harrison-Bailey, Brown, and Sgt. Hicks

Jeffers also alleges the three individual defendants, HarBadeay, Brown, andgt.
Hicks, violated 42 U.S.C. § 1985 by “act[ing] in concert and conspir[ing] to violate [Jeffers’]
federal civil rights to be free from unreasonable seizures and excasdioe arbitrary force.”
(ECF No. 19, 11 94-96). As discusssdpra,this claim is dismissed against Sgicks.
Therefore, the question is whether Harri®ailey and Brown are entitled to dismissal of this
claim on timeliness grounds. Federal law authorizes a cause of action under § 1985 if “two or
more persons in any State or Territory conspire . . . for the purpose of depriving, egbity di
or indirectly, any person or class of persons of the equal protection of the lawsgoalof e
privileges and immunities under the laws . .Davenport v. Maryland38 F. Supp. 3d 679, 692
(D. Md. 2014) (citing 42 U.S.C. 8§ 1985(3) (2012)). “In order to establish a sufficient cause of
action under § 1985(3), a plaintiff must prove:

(1) a conpiracy of two or more persons, (2) who are motivated by a specificlassl,

invidiously discriminatory animus to (3) deprive the plaintiff of the equal engoyraf

rights secured by the law to all, (4) and which results in injury to the plainti as (

consequence of an overt act committed by the defendants in connection with the

conspiracy.
Id. (citing Simmons v. Poé&7 F.3d 1370, 1376 (4th Cir. 1995)).

HarrisonBailey and Brown were listed the original, timely complaint. Thuthe
guestionbecomesvhether this 8 1985 claim satisfiesd. R. Civ. P. 15(c)(1)(B)y “ar[ising]

out of the conduct, transaction, or occurrence set out—or attempted to be set thiet-eriginal

pleading.” Here, the earliefiled, timely complaints never allegedcta suggesting a conspiracy,

% Section1983 claims againshe MTA fail on additional grounds, discussed in Sectiomfta.
Count 7 is also dismissed timelinessgrounds.
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nor ever mentioned the existence of a “conspiraCy.’Jones v. TozzNo.
1:05CV01480WWDLB, 2006 WL 2472752, at *11 (E.D. Cal. Aug. 24, 2006) (finding § 1985
claims related back to earlier complaint because “[b]oth . .y eanhplaints mention[ed] the
existence of a “conspiracy”). Rather, the factual allegations thaf&lflants’ also conspired
with other members of the MTA Police Department who were present on the seehetan
unlawful manner that would violate tiaintiff’'s Constitutional Rights were added, seemingly
for the first time, in the TAC. (ECF No. 19, 1 63). Furthermore, there is no mention of a § 1985
claim until the TAC. This is not lik@ones v. Tozzwhere the court found the § 1985 “claims
now asserted arose out of the conduct alleged in [the] timely-filed complaints.” 2006 W
2472752, at *11. Rather, the conduct alleged supporting the § 1985 claim was introduced for the
first time in Jeffers’ TAC.Accordingly, | find defendants are entitled to dismissal of the § 1985
claimin Count 13

1. 81983 Claimsagainst the MTA

In addition to the timeliness issyelscusseduprg the MTA is alsoentitled to dismissal
of Jeffers’§ 1983claimsagainstt on additional grounds. Specifically, “the Eleventh
Amendment bars suits directly against states and state agencies,” andifavearisplied that a
state agency is not'person’ able to be sued under § 1988/&8ide v. Mass Transit Admi%28
F. Supp. 247, 251 (D. Md. 198%)uern v. Jordan440 U.S. 332, 345 (1979Qicta);see also
Will v. Michigan Dep't of State Policd91 U.S. 58, 71 (1989) (“We hold that neither a State nor

its officials acting in their official capacities are ‘persons’ urgléf83.”). Despite this, Jeffers

® Defendants did not move to dismiss this count on grounds that Jeffers did not suffjnlizamdly
a § 1985 claim. To survive a motion to dismiss, a plaintiff alleging conspiracy urdemSe
1985(3) must “plead specific facts in a nonconclusory fashavenport v. Maryland38 F.
Supp. 3d 679, 692 (D. Md. 2014) (citipoden v. Howard CntyMd., 954 F.2d 960, 970 (4th
Cir.1992)). Although this claim seems be pled in a “conclusory fashion,” | do not atldsess
argument.
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contendghe MTA is still liable, underMonell v. Dep't of Soc. Servs. of City of N436 U.S.

658 (1978), because it “follow[ed] a custom, policy, or practice by which localaifici
violate[ed] a phintiff's constitutional rights,and for failing to properly supervise and discipline
employees(ECF No. 23, p. 7)This argument fails for tawreasons.

First, undeMonell, alocal governing body or municipglovernmentan be sued directly
under 8 1983 if “if the governmental body itself ‘subjects’ a person to a deprivation ofaights
‘causes’ a person ‘to be subjected’ to such deprivati@arinick v. Thompso®63 U.S. 51, 60
(2011) (citingMonell, 436 U.S. at 692). But the MTA @ arm of the state, and not a local or
municipal body. Therefore, Jeffers cannot bring a claim against the MTA Mol

Second, even if Jeffers could bring her inadequate supervision and training claist agai
theMTA, she would have to prove the MTA toak“action pursuant to official municipal
policy of some natur@that] caused a constitutional tortMonell, 436 U.S. at 692. Althoughe
SupremeCourt has explicitly held merely empiog a tortfeasor cannot expose a municipality to
8 1983 liability,id., it has also acknowledged that “a local government's decision not to train
certain employees about their legal duty to avoid violating citizens’ rightgisgto the level of
an official government policy for purposes of 8§ 1983dnnick v. Thompso®63 U.S. 51, 61
(2011). But, “[t]o satisfy the statute, a municipality’s failure to train its eygas in a relevant
respect must amount to ‘deliberate indifference to the rights of personsath the [untrained
employees] come into contactlt. (citing City of Canton, Ohio v. Harri489 U.S. 378, 388
(1989)). “Deliberate indifference is a stringent standard of fault,” that genewdlyires'proof
that a municipal actor” had “actual or constructive notice” that training progresmes
inadequate, and “chose to retain that progrddi.”™A less stringent standard of fault for a

failure-to-train claim ‘would result irde facto respondeat superilability on municipalities|.]”

12



Id. at 62 (citingCity of Canton489 U.S.at392). Jeffers has pled no such facts here. Although
she claims “[it was the policy and/or custom of MTA to inadequately and improperly investigate
warrantless arrests, idén complaints of police misconduct, and unlawful warrantless arrests and
acts of misconduct were instead tolerated by MTA,” she cites no relevant fatttsder
conclusiong. The court need not accept these unsupported legal alleg&thartes Cnty.
Comm'rs, 882 F.2d at 873, nor must it agree with any conclusory factual allegations devoid of
any reference to actual evertiist, 604 F.2d at 847.

TheMTA is not alocal government entity. Ferefore the 8 1983 claims must be
dismissedhgainst it Even iftheMTA was able to be sued under 8§ 198®wever, Jeffers has
not pled sufficient facts to support these two counts. AccorditiggyITA is entitled to
dismissal of Counts 8 and 9 in Jeffers’ TAC.

[I1.  Claimsagainst individual defendants

Jeffers also allegesariousclaims against individual defendants Harridgautey, Brown,
and Sgt. Hicks.Defendants move to dismiss these ckwn various grounds, an@ddressheir
arguments in turn.

A. Maryland torts and compliance with Md. Transportation Article § 7-702

Defendants argue Jeffers failed to comply with Md. Transportation ABi¢l&02, and
therefore her state tort claims should be dismissed. The statute reads, it paeva

(a) In general:Subject to the provisions of this sectidhe Administration is

liable for its contracts and torts and for the torts of its officers, agents, and

employees in connection with the performance of the duties and funafitres
Administration under this title.

® In an “Introductory Statement,” Jeffers mentionsEepartmen of Justice Civil Rights
Division made certain findings regarding the Baltimore City Police Depattft6PD"). (ECF
No. 19; 1 5). However, these findings do not pertain to the MTA, bwrrdth BCPD, and are
therefore irrelevant to the analysis.

13



(b) Suit against the Administration as exclusive remddhe exclusive remedy for

a breach of contract or for a todommitted by the Administration, its officers,

agents, or employeas a suit against the AdministratiolNo execution may be

levied on any prperty of this State or of the Administration.

Md. Code, Transp. 8§ 7-7qa)(b) (emphasis added)This court has previously stated that “§ 7—
702 is a general waiver of sovereign immunity for the MT@gllier v. Nesbitt558 A.2d 1242,
1243 (Md. Ct. Spec. App. 1989) (citingeide v. Mass. Transit Admig28 F.Supp. 247, 250
(D.Md.1985)), and that it “unequivocally states that a suiinatjghe Administration is the
‘exclusivé remedy for a tort committed by MTA employees while performing their duties
(emphasis in original).

Counts 1-5 and Count 10 allege various Maryland state law torts against the individual
defendants in connection with the performance of the[ir] duties, includiieg,alia, false arrest,
battery, andalse imprisonmentDefendants contend these counts should be dismissed because
Jeffers filed this action against each of the three employees directly,” wheimshle hiave
instead filed this action against the M;Tger § 7702(b). (ECF No. 21, p. 8). However,
defendants alsarguein their motion to dismiss that Jeffdras alleged defendants “committed
[these] torts against her .in.the scope of their employment with MTI. (emphasis added).
What defendants fail to realize is that an achovught against these individual defendants, in
their official capacityandwithin the scope of their employment,as actior‘essentially against
the governmental entityWren v. StewayiNo. CIV.A. RDB-13-3756, 2014 WL 4784324, at *5
(D. Md. Sept. 23, 2014). Indeed, as the Supreme Court has explained:

Official-capacity suits . .generally represefif another way of pleading an action

against an entity of which an officer is an agent. As long as the government entity

receives notice and an opportunity to respond, an offieiphcity suit is, in all

respects other than name, to be treated as a suit against the entitpt H suit
against the official personally, for the real party in interest is the entity.
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Kentucky v. Grahamt73 U.S. 159, 165-66 (1985) (emphasis in origifiaigrnal citations
omitted) (internal quotation marks omittedlthough these counts were brought against the
three individuals, and not the MTA as 8§ 7-702(b) instructs, these counts were brought gainst t
individualsin their official capacities; accordinglydb not dismiss these counts based solely on
this argument.
Jeffers’ claims, however, must also comply with additigmatedural requirements
listedin § 7-70Zd), which states:
(d) A tort claimant may natstitute an action under this section unless:
(1) The claimant submits a written notice of claim to the Administrator or
the Administrator's designee within 1 year after the injury to person or
property that is the basis of the claim;
(2) The Administrator or the Administrator's designee denies the claim;
?3[1)dThe action is filed within 3 years after the cause of action arises.
Md. Code, Transp. 8 7-7(. The alleged events giving rise to this action occurred onl Apr
19, 2013. (ECF No. 19, 1 9). Therefore, written notice should have been submittelicAthe
“Administrator or the Administrator’s designee” by April 19, 20it4. Regarding the notice
requirement, both parties agree the purpose is to providdThAe“with an opportunity to
investigate the claim made against it and to make a determination as to its potential lrability a
exposure.” (ECF No. 21, p. 5; ECF No. 23, p. ®efendants argue they are entitled to
dismissal of these counts becauds#ersfailed to compy with this notice requirement; Jeffers
counters, howevethatshedid comply with the requirement.
Jeffers provide@n original “Notice of Claim’dbn October 4, 2013. (ECF No. 23, p. 9,
ECF No. 23-3, Ex. A). This notice would have bé&erely if it had been sent to the MTA

“Administrator or the Administrator’s designee,” but it was incorrestigt to the Maryland

State Treasurer (“MST") in accordance with the Maryland Tort Claims Act (“M)GECF
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No. 23, p. 9). Subsequently, Jeffers received word from MST on October 11, 2013, that “MTA
claims are not subject to the Maryland Tort Claims Act,” iasttuctedJeffers to “direct future
correspondence” to thieransit Insurance Group (“TIG")(ECF No. 23, p. 9; ECF No. 24-4, Ex.
B).” Importantly, MSThoted they wereroviding a courtesy copy dhis correspondence to
“Michael Fullerton,” an insurance adjus&rTIG. Defendants, however, allege “neither Mr.
Fullerton nor the MTA has a copy” of this notice. (ECF No. 26, p. 4). Torerat remains
disputed whethethe MTA ever actually received Jeffers’ notice of claim.

Ultimately, | conclude whether tRdTA actually received this notice to be somewhat
irrelevant. Under 8§ 7-702(g)uhless the Administration affirmatively showstlits defense has
been prejudiced by the lack of the required noticepurt may allow the action to proceeden
if the written notice of claim was not submitted. Code, Transp. 8 7-702(g). Here, even
assuming MST did not forward the notice to Mr. Fullerttve, MTA has not met the burden of
“affirmatively show[ing] that its defense has been prejudiced by the latle sEquired notice.”
Id. Defendants argue they have been prejudiced because “no investigation [has been]
undertaken,” and as a réisicounsel is “scrambling to try to put together the semblance of an
investigation.” (ECF No. 14). But, as Jeffers points auesMTA should have an incident
report, it can review the Statement of Probable Cause suppdeffers’ arrest, and it catils
interview the individual defendants regarding the incident. Accordingly, | edethat either

(1) Jeffers complied with § 7-702(d) atite MTA had or should have hadptice of the claim,

’ Although this exhibit was provided in Jeffers’ Response brief, the court can consider
“pleadings and exhibits that are both integral and authentic, or matters ofneablid” when
deciding al2(b)(6) motionChesapeake Bay Found., Inc. v. Severstal Sparrows Poinf,194C
F. Supp. 2d 602, 612 (D. Md. 2011).
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or (2)theMTA has failed to “affirmatively” show that &' defense has been prejudiced at this
state of litigatior? Therefore | do not dismiss Counts 1-5 and Count 10 on these grounds.
B. Intentional Infliction of Emotional Distress (Count 10)

Jeffers’ TAC alleges intentional infliction of emotional distré$ED”) against
HarrisonnBailey and Brown. (ECF No. 19, 11 81-83). To plausibly plead a claim for IIED,
Jeffers must allege: “(1) intentional or reckless conduct that is (2ext@ed outrageous and is
(3) causally connected to the emotional distress, which is (4) seSeghetti v. Flagstar Bank,
FSB No. CV ELH-16-519, 2016 WL 3753143, at *4 (D. Md. July 13, 2016) (cifing v.
Salisbury Univ,. 123 F. Supp. 3d 748, 759 (D. Md. 2015pe also Harris v. Jong281 Md.

560, 566, 380 A.2d 611, 614 (1977). “To survive a motion to dismiss, plaintiffs must have ‘pled
and proved with specificity’ each element of the tdd.”(citing Arbabi v. Fred Meyers, Ing.
205 F. Supp. 2d 462, 466 (D. Md. 2002)).

Defendantarguethesecond and fourth elementsJeffers’lIED claim arenot satisfied
because the alleged conduct was sufficiently “outrageous” and tlemotional distreswas not
sufficiently “severe’ Regarding the second element, the defendants’ conduct must be “so
outrageous in character, and so extreme in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intolerable in a civilizedraonim
Seghetti2016 WL 3753143, at *4 (citinghalifa v. Shannom945 A.2d 1244, 1254 (Md. 2008)).

And regarding the fourth element, a plaintiff must show she “suffered aepedesabling

8 Certainly, ifthe MTA can prove it did not receive notice, and can affirmatively show its
defense has been prejudiced as a resulty f@zonsider this point. To date, however, MTA has
provided no facts to suggest its defense has been actually prejudiced aside frain gene
allegations it cannot defend itself because “no investigation [has been] undettalsefar.

(ECF No. 21, p. 5). | also notke MTA’s argument that “lay witnesses to the event . . . have
now become lost to the MTA,” is not highly persuaslide. Indeed, if Jeffers had provided
timely notice at the ongear mark, it is equally likely these lay withesses would begs

difficult to locate.
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emotional response to the defendant’s conduct,” and that “the distress inflicteskigese that
no reasonable [woman] could bepected to endure itSeghetti2016 WL 3753143, at *4
(citing Harris v. Jones380 A.2d 611, 616 (Md. 1977)).
As an initial matter, | acknowledge that Maryland courts have emphasizexttbé t
IIED “is to be used sparingly and only for opprobrious behavior that includes truly outrageous
conduct.”’Kentucky Fried Chicken Nat. Mgmt. Co. v. Weather88¢g Md. 663, 670, 607 A.2d
8, 11 (1992). Furthermore, the “general rule that emerges from caselaw™th¢ha
requirements of the rule are rigorous, and difficult to satisfly.citing W. Page KeetorProsser
and Keeton on the Law of To8sl2, p. 60—61 (5th ed. 1984). Heleffers alleges she was:
unlawfully stopped, arrested with force, walked through the transit station with
her “breast exposed, . . taken into a restroom and viciously assaulted by the
Defendants],] . . . transported to the hospital wherein she was treateguf@sin
caused by the Defendants[, and] . . . prosecuted by the Defendants, wherein her
freedom was in jeopardy.
(ECF No. 23, p. 17). Even assuming talleged conduct satisfies the second elendeffers’
IIED claim failsbecause she has ripted and proved with specificity Arbabi, 205 F. Supp. 2d
at 466, fact$o satisfy the fourth element her claim Indeed, lte alleged emotional distress
must be 5o severe that no reasonalgerson] could be expected to endureSEghetti2016
WL 3753143, at *4 (citingdarris, 380 A.2d at 616). “Put another way, the ensuing distress
‘must leave one unable to function and unable to tend to necessary miaktécgihg Jones v.
Family Health Centers of Baltimore, Ind.35 F. Supp. 3d 372, 383 (D. Md. 2015)). This Court
has previously dismissed IIED claims “even where a plaintiff ‘sufferedreebouts of stress,
anxiety, depression, sleeplessness, and ha[d] developed shingles, constant aclies, and pa

uncontrollable clenching of his jaw.Id. (citing Williams v. Wicomico Cty. Bd. of Edu836 F.

Supp. 2d 387, 399 (D. Md. 2011%ee alsdMoniodis v. Cook494 A.2d 212, 219 (Md. Ct. Spec.
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App. 1985) superseded by statute on other groualaintiffs who lost sleep, suffered from
hives, started smoking more, and suffered from emotional distress did not prove the fourth
element of IIED because they continued to manage their lives).

Here, Jeffers alleges she suffered “[eJmotional trauma and suffering,rasgment, and
mental anguish,” as a result of tineident. (ECF No. 19, § 31). There are no additional
allegations regarding the emotional distrelsssuffered. Although worthy of sympathy if true,
theseallegations do nadatisfy Jeffers’ burden at this stage of litigatbecausdeffers has not
alleged any facts suggesting she wasable to function and attend to daily activities as a result
of defendants’ action.Seghetti2016 WL 3753143, at *4. Accordinglyeffers has not
plausibly demonstrated she suffered “severe emotional distresstagriitas been defined by
Maryland law] id., and | dismiss Jeffers’ IIED claim in Count 10.

C. 81983 claims against Harrison-Bailey and Brown

Jeffers also allegdwsvo § 1983 claimspecifically against HarriseBailey and Brown:

(1) unreasonable seizure and excessive force (Count 6); and (2) various Fourth Amendment
violations (Count 11). Defendants seemingly argue, although it is somewhat uheletrese
claims shouldilsobe barred because 8 Md. Code, Transp. 8§ 7-702gt@ssthe “exclusive

remedy fora breach of contract or for a tort committed by the Administration, its officers,
agents, or employees is a suit against the Administration.” (ECF No. 21, p. 3-4jermarte,
defendantsrguethese claims should be dismissed because they were not brought against the
individuals in their individual capacity, but rather in their official capacityabee Jeffers stated
“during all eventderein, [defendants] were police officers employed by the MTA and acting
within the scpe of that employment.Jefferscounters however, that she has “sued the

individual Defendants in theindividual capacities and that “Md. TranspArt. 7-702(b) is
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preempted by 42 U.S.C. 1983, and the court should deny the Defendants Motion to Dismiss on
this basis.” (ECF No. 23, p. 7). Althoughitiher party is entirelgorrect, Ideny the motion to
dismiss these two counfisr thereasons set forth below.

As an initial matter, | disagree wittefendantsassertion tha#Veide v. Mass Transit
Adminstration stands for the proposition that plaintiffs cannot bring a § 1983 claim against
defendants because &02bars such a clain628 F. Supp. 247 (D. Md. 1985). \Weide a
plaintiff brought afederalTitle VII claim and a 8§ 1983 claim agairtke MTA alleging
employment discriminatiorld. The court ultimately ruled that the plaintiff could not bring a §
1983 claim for “the exact same conduct which she claims violates Title VII” becéles¥ T
provided an exclusive remedy in the situatioh at 251-52. The discussion of § 7-702Neide
does not pertain to whether § 7-702 precludes 8 1983 claims, as defendants suggest, but rather
whether 8§ 7-702 constitutes a waiver by Maryland of its sovereign immunityarafezburt.id.
at 250-51.Therebre, the discussioinom Weideis of noimporthereregarding defendants’
motion to dismiss these couritsRather, | find Jeffers § 1983 claims, although based on similar
conduct as her Maryland tort claims, are not precluded by § 7-702 bgo#ersalia, they allege

constitutional violationsIndeed, accepting defendants’ argument would preciide1983

® The discussion ifVeide rather, deals with immunity, and this Court has held, “section 7—702
does not constitute a waiver of Eleventh Amendment immunity so as to subject MTAIto sui
federal court’ Beckham v. Nat'| R.R. Passenger Cp§69 F. Supp. 2d 542, 550 (D. Md. 2008)
(emphasis in original). Any claims brought pursuant to § 7-702, however, are property be
this Court because plaintiff filed her complainttire Circuit Court of Maryland for Baltimore
City, andthe case was removed to federal court byd#tfendants “It has long been established
that a party waives its sovereign immunity under the Eleventh Amendment byiagpea
federal court voluntarily to adjudicate the merits of a claieh.’at 552. The Supreme Court has
specifically held that a state’s decision to remove a case from state coudrtd Geairt amounts
to waiver.Lapides v. Bd. of Regents of Univ. Sys. of Gepffla U.S. 613, 620 (2002).
Because defendants could have been sued in Maryiatedceurt, were sued there initially, and
chose to remove to this case to federal court, none of Jeffers’ claims &gjaAsan fail on
these grounds.
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claims againsMTA police officers Accordingly, | find Jeffers can bring these claims and do
not dismiss on these grounds.

Next, the parties disagree on whether these claims were brought agairsir-ailey,
Brown, and Sgt. Hicks in their individual capaestor their official capacities The distinction is
critical becauserieither a State nor its officials acting in their official capes are ‘persons’
under § 1983.Will v. Michigan Dep't of State Policd91 U.S. 58, 71 (1989). Thus, if the
claims were brought against the defendants in their official capacigéndants woulde
entitled to dismissal. Imaking my decisionl first note that “[u]nder the Supreme Court’s
opinions, a 8§ 1983 action against a government officer or employee does not become &n officia
capacity action simply because of the labels used by the parti&Bjiftthie v. Donnelly597
A.2d 432, 440 (Md. 19D. Furthermore, as the Maryland Court of Appeals explain@&itchie
v. Donnelly the key to determining whethardefendant acted in hefficial or individual
capacityis notwhether the actions were taken during “the scope of employniénat 442.
Indeed, “[m]ost actions taken by a government officer or employee ‘underafblaw,
governmental custom[,] or usage[,] will be actions in the scope of employriwenRather, the
key is whether the actions were takeraccord with, or “contrary to[,] the law and policy of the
State of Maryland.1d. at 443. Therefore, if the defendants’ actions were contrary to any

“government law, policy or custom,” the 8 1983 claims are individual capacityscliam

19|n their briefs, he partiespredominantlyfocus on language and labels Jefieses in heTAC
in order to argue whether the claims were brought against defendants in tivéiuigddor
official capacities. ARitchierevealshowever, these “labels” are not dispositive. Indeed,
Jeffers’ TAC isnot helpful regarding this issustating she isuing defendanttn their
individual and official capacities,” but also allegitinge “violations and torts were committed
during the course and scope of the [individual defendants’] employment with the MG’ (
No. 19, 1 2). Accordingly, | will not g on these “labels,” and instead follow the case law.
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Conversely, if the actions were in accavith Maryland law or policy, the § 1983 claims become

official capacity claimsMonell v. Dep't of Soc. Servs. of City of N436 U.S. 658 (1978).
Here,Jeffers’ § 1983 allegations in Counts 6 drddlo not allege any “government law,

policy or custom played a part in the [individual defendants’] alleged unconstitudicisdlld.

The fact that these defendants were “acting within the scope of her employresniodo

undermine the validity of the plaintiéf§ 1983 claims as individual capacity claimisl”

Accordingly, | find these claims to be individual capacity claims, and deféndae not entitled

to dismissal on these grountls.

CONCLUSION

For the foregoing reasons, defendants’ motion to dismiss Jeffers’ TAEXBC21) is
granted in part and denied in pa8pecifically,Counts 7, 8, 9, 10, 12, and 13 are dismissed

against all defendants. A separate order follows.

3/21/2017 /sl
Date J. Frederick Motz
United States District Judge

1 These individual capacity claims are siome ways, related to the § 1983 counts alleged
against the MTA, discussadipra | dismissed those counts against the MTA becaniss,
alia, Jeffers did not allege the MTA took an “action pursuant to official municipal palicy
some nature [that] caused a constitutional tdfiohell, 436 U.S. at 692Relatedly | find the
allegations against Harrisdailey and Brown are of the individuedpacity variety, and
therdore do not dismiss these counts.
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