Wiseman v. Wal-Mart Stores, Inc. et al Doc. 39

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ELIZABETH WISEMAN *
*
Plaintiff, *
*
V. * Civil Case No. 1:16:v-04030SAG
*
WAL-MART STORES, INC.gt al *
*
Defendats. *
*
* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Elizabeth Wiseman(“Plaintiff”) filed this premises liability actioragainst
DefendantsWal-Mart Stores, Inc. and Wd\llart Stores East, LRcollectively “Defendants”).
Pending before this Court is Defendants’ motiondommary judgment.[ECF No.32]. The
issues havdeen fully briefed, [ECF Nos. 32, 34, 37], and no hearing is necesSasl.ocal
Rule 105.6 (D. Md. 2016). For the reasons stated below, the motion will be denied.

I. FACTUAL BACKGROUND

The facts below are taken in the light most favadb Plaintiff, the normoving party.
On June 28, 2014, around 2:30M,, Plaintiff and her granddaughtékyanna Wisemanwent
shopping at the Wallart storein Owings Mills, Maryland (Depo. Wiseman 53:117, 57:15
58:1). Sometime beford:40 P.M, Faintiff, while approaching the end of the detergent aisle,
slipped and felln a darkliquid on the floor. [d. 60:8-15, 64:2165:2). Plaintiff testified that at
the time of her fall she was looking straigiinead “to the next aislg(ld. 60:421). Asa result,
shedid not observe any foreign substance on the fldorPlaintiff also admitted thathe did not

know the source of the liquid, nor how long the liquid had been on the floor prior to hddfall. (

! This case has been referred to me for all proceedings and for the entry afmadgBCF No. 12].
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69:10-12) Plaintiff did not observe angifeign objects or open merchandise in the aisle near the
spill that could havesuggestedhe source of the liquidld. 67:1821; 68:1-13. After Plaintiff

fell, however, she noticed that both her hands and her yantsvet. (d. 62:1-4) Moreover,
Plantiff was able to recall the color and makeup of the liquid, testifying that it had tettiure,
adark color, and the cwsistency of a soda beverage. 67:10-17).

Another customerGloria Pleet witnessedPlaintiff’'s fall and immediately came toeh
aid. (Id. 73:2-19. Additionally, WalMart employeesincludingRuth Tibbs, a supporhanager,
and Richard Cunningham, an assistant manageved on the scendartly after Plaintiff's fall.
(Tibbs Aff.; Cunningham Aff.) Another employedyls. Kenredy, an asset protectiossmciate
wrote a report of the incident and topkotosof the substanceDgf. Ans. Interrog. No. b
Plaintiff's family alsotook a picture of theliquid that caused her fal{Depo. Wiseman 83:19
84:13.

As a result of severand permanent injuries to hbeack, neck, shouldeand knee,
Plaintiff filed the instant suit in the Circuit Court for Baltm@ County on November 2, 2016.
(Compl pg. ). The case was subsequently removed te @ourt. [ECF No. 1]. In her
complaint Plaintiff allegeghat Defendants breached their duty of care owed to her as a business
invitee by failingto: (1) exercise care and caution, (@gintain a safe environment by permitting
a dangerous condition to remain on the floor,wWayn Plaintiff d the dangerous condition, and
(4) remedy the condition. (Compl. &ff $9; 15-17) Plaintiff also contendthat Defendants had
“actual and/or constructive” knowledge of the unsafe condition and nevertheledstdavan

of or remedy the situationld( at f 9, 17).



[I. LEGAL STANDARDS

Rule 56(a) of the Federal Rules of Civil Procedure states that summary judghmaht
be rendered forthwith if the pleadings, depositions, answers to interrogaaoidesdmissions on
file, together with the &bavits, if any, show that there is no genuine issue as to any material fact
and that te moving party is entitled to judgment as a nrattelaw.” Fed. R. Civ. P. 56)ja
Defendants, as the moving party, bear the burden of showing that there is no genuireoflisput
material facts. See Casey v. Geek Squ&23 F. Supp.2d 334, 348 (D. Md. 2011). |If
Defendants establish that there is no evidence to support Plaintiff's calsardka then shifts to
Plaintiff to proffer specific facts to show a genuiissue exists for trial.ld. Plaintiff must
provide enough admissible evidence to “carry the burden of proof at ttchldt 349 Quoting
Mitchell v. Data Gen. Corp.12 F.3d 1310, 13156 (4th Cir. 1993)). The mere existence of a
scintilla of evidene in support of Plaintiff's position will be insufficient; there must be evidence
on which the jury could reasonably find for Plaintifindersorv. Liberty LobbylInc., 477 U.S.
242, 252 (1986) Moreover, a genuine issue of material fact cannot rest on “mere specuation,
building one inference upon anothe€Casey 823 F. Supp2d at 349. Additionally, summary
judgment shall be warranted if the Amoving party fails to provide evidence that establishes an
essential element of the case. Plaintiflshproduce competent evidence on each element of his
or her claim.” Miskin v. Baxter Healthcare Corpl07 F. Supp2d 669, 671 (D. Md. 1999). If
Plaintiff fails to do so, “there can be no genuine issue as to any materiab&ayse the failure
to prove an essential element of the case “necessarily renders all other facts imhin@&lotex
Corp. v. Catrett477 U.S. 317, 3223 (1986);see also Caseyy23 F. Supp2d at 348349. In
ruling on a motion for summary judgment, a court must view althef facts, including

reasonable inferences to be drawn from them, “in the light most favorable to themaosing



the motion.” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Co#g5 U.S. 574, 5888
(1986).
1. ANALYSIS

Sincethe alleged torand resulting injury occurred in Maryland, Maryland substantive
law determines Plaintiff’'s burden of proof and what constitutes a “matacial See Klaxon Co.
v. Stentor Elec. Mfg. Co313 U.S. 487, 4967 (1941);Branhaven, LLC v. BeefTek, In665 F
Supp. 2d 650, 664 (D. Md. 2013) (“When a claim is based on state law, the choice of law rules
are those of the state in which the district court site&y. Corp. of America v. Hop®11 A.2d
841, 845 (Md. 2006) (holding thah a tort action, Marylath applies the law of the state where
the injury occurred). Under wellestablished Maryland negligence jurisprudence, a properly
pleaded claim of negligence includes four elements. Plaintiff must shihatl)efendants were
under a duty to protect Plaintiff from injury, (2) that Defendants breachéditityg (3) that
Defendants’ breach of the duty proximately caused the loss or injury suffgrBlaintiff, and
(4) that Plaintiff suffered actual loss or injur$$eeTroxel v. Iguana Cantina&201 Md. App.476,
495 (2011). In premises liability cases, the duty of care owed by a landowner isiciedeby
the legal classification of the entran§eeDeboy v. City of Crisfield167 Md. App. 548, 555
(2006). That is, the duty of care varies according to thbethe visitor is an invitee, licensee, or
trespasserld. Here both parties agree that Plaintiff's legal classificat®mhiat of a “buisiess
invitee.” (Mot. Sum. Judg. pg. 5; Opp. Mot. Sum. Judg. pg. 6

The business invitee is owed the highedy dii care. See Deboyl67 Md. App. at 555
A landowner must “exercise reasonable care to protect the invitee from injugdchusan
unreasonable risk that the invitee would be unlikely to perceive in the exercise ofyoudira

for his or her own safety, and about which the owner knows or could have discovered in the



exercise of reasonable car®ybas v. Riverview Hotel Cor®21 F. Supp3d 548, 561 (2014).

More specifically, the duties of a landowner to a business invitee include “tigatadoli to warn

invitees of known hidden dangers, a duty to inspect, and a duty to take reasonable precautions
against foreseeable dangerdd. A business invitee can reasonably assume that a landowner
will exercise reasonable care to “ascertain the conditidheopremises, and if [the landowner]
discovers any unsafe condition [he or she] will either take such action as wéctctine
condition and make it reasonably safe or give a warning of the unsafe condiRals v.
Hochschild, Kohn & C9.207 Md. 113, 117-18 (1955).

Despite the heightened duty owed to the business invitee, a landowner is not required to
be an insurer of the invitee’s safetyd. at 118. The invitee has a duty to observe his or her
surroundings and “exercise due care for his or her own saf@ybas 21 F. Supp3d at 562.

As a result, a landowner has no duty to warn against open, obvious, and present ddngers.
Nor does a presumption of negligence arise solely because an invitee was injured on a
landowner’s premisesSeeRawls 207 Md. at 118. Consequently, in order for an invitee to
recover damages for injuries sustained “from a fall in a store caused by a fawbgjance on a

floor or stairway [he or she must] produce evidence that the [landowner] creatddngeras
condition or had actual or constructive knowledge of its existeride 4t 119. An invitee is not
required to show the landowner had actual knowledge of the dangerous condition, butebe invi
must proffer evidence indicating the landowner,

could have discovered the condition by the exercise of ordinary care [because] the

dangerous condition existed for a length of time sufficient to permit a person

under a duty to discover it if [he or she] exercised ordinary care [and theg failur

to discover it mg in itself be evidence of negligence sufficient to charge [the
landowner] with knowledge of it.



Id. at 120. The facts and circumstances of each individual case shall determine whether the
length of time taken to remedy or waafi a dangerous conditiononfess liability upon a
landowner. Id. at 122. Evidence indicating the “nature of the condition, its foreseeable
consequences, the means and opportunities of discovering it, the diligence required to discove
and correct it, and the foresight which a person of ordinary prudence would haveeexencier

similar circumstances” should all be consider#d. In a motion for summary judgment, “where

it might reasonably be decided that the [landowner] could have discovered the dangerous
condition by the xercise of reasonable care, the case should be submitted to the fdry.”
However, where no inference “can be reasonably drawn that the [landowner] could have
discovered the condition by the exercise of reasonable care, the court shalddltecasas a

matter of law.” Id.

Plaintiff offers no evidence to suggest Defendardssedthe liquid on the floor*
Therefore, in order to defeat Defendants’ Motion for Summary Judgment, Plainstfproffer
competent evidence that Defendants had aauaonstructive knowledge of the dangerous
conditionthat caused her fallRawls 207 Md. at 119. Plaintiff's primary pieces of evidence
include still shots garnered from a security camera and photos taken by bottf'Bl&amily
and DefendantqOpp. to Mot. Sum. Judg. Exhibi8, G-K). Plaintiff contends that theédeo
andsecurity camera photos show an unknown customer spilling a type of liquid at the end of the
“Paper and Cleaniriguisle at around 2:44:52 P.Md( pg.5). The security photos show that this

dark, circularforeign substance, Spill Aremains on the floor, undiscovered, until 3:43281.

% In fact, Plaintiff testified that she did not see any damaged merchandisenaged packaging in the
aisle where she fell. (Depo. Wiseman 672118 68:1-10).

* Plaintiff refers to this spill as the “subsequent spill” and the sgitl Btaintiff fell in as the “initial spill.”
However, this labeling creates confusion and is in and of itself a determioéfiact since a jury would

6



when Plaintiff falls {n a nearby location off camera) and Deferidame alerted to the situation
(Id. pg. 6; Exhibits GJ). The security photos also show three \Malrt employees stocking
shelves and walking up and down the aisle where Spill Afsits 3:08:30P.M.until 3:26:27
P.M. (d. pg. 5-6;Exhibit H). No closerangepictures exist of Spill A. I¢. pgs. 13-14}.

Spill A is not the foreign substancat causes Plaintiff to fall(ld. pg.12). Plaintiff
slips on another foreign substan&pill B, located around the end cap of the “Paper and
Cleaning” aisleandnot in view of the security cameréd. pg. 6; Exhibit | at pg. 2-4) Thus,
the two pivotal questions in the instant matter are: (1) whether a jury could regsdrzablan
inference that Spill A and Spill B are of the same substance and thelefoagne dangerous
conditions on the floor at nearly the same tianad (2) whether Defendants, based on the “time
on the floor” evidence of Spill A, could have discovered both Spill A and Spill B thrthegh
exercise of reasonable care?

a. Actual Knowledge

In her @mplaint andOpposition,Plaintiff peripherally argues in a singentence that
Defendants had actual knowledge of the dangerous condition “given that the Defendants’
employees approach, walk by and walk through [Spill A]l.” (Opp. to Mot. Sum. Judg. pg. 12).
Even assumingarguendo that a jury could reasonably infer Spill A and Spill B are linked,
proximity of a store employee to a dangerous condition is not in itself suffitcd establish

actual knowledge of a dangerous conditi@eelJones v. Shoppers Food Warehouse CaigS

have to reasonably infer which spill came first. For those reasons, lseaspiteferred herein as Spill A
and Spill B.

* In her Opposition, Plaintiff asserts that Defendants engaged in “destructiveitaéhay cleaning up
Spill A before any pictures could be taken, thus hindering her ability to prithedirect evidence that
both Spill A and Spill B are indeed the same substance. (Opp. to Mot. Sum. Judg-1Ys.H@wever,
Plaintiff testified that no liquid had been mopped up before the photographs keare (Bepo. Wiseman
83:19-84:1).



15-2096, 2016 WL 45495at*2 (D. Md. Feb. 5, 2016) (holding that actual knowledge was not
established even though store manager was stacking boxes right beside the spuaiwitiffie
fall); see also, Konka v. WMart Stores 1998 WL 24378 (4tiCir. Jan. 26, 1998) (holdintpe
mere fact that atoremanagerland an employee at the nearby counter were in close proximity to
a wet spot on the floor is not in itself sufficient to establish notiddpreover, both store
managersMs. Tibbs and Mr. Cunninghantestified that they did not rec&wr know of any
reports of a spill or other customer accidents in tea avhere Plaintiff fell. Tibbs Aff. {{ 9-10;
CunninghamAff. 1 8-9) Consequently, Plaintiff fails to meet her burden of establishing a
genuine issue of material fact concerningddeants’ actual knowledge.
b. Constructive Knowledge
In the alternative, Plaintiff contendsata jury could make the legitimate inference that
Spill A and Spill B are the sansubstance and were spilled by the same individual at rikarly
same time. Therefore, the “time on the floor” evidence of Spill A is adequate to createieg
issue of material fact as to @eidants constructive knowledge. (Opp. to Mot. Sudndg. pgs.
5-8; 1216). Plaintiff proffers the following evidence to support her claiat 8pill A and Spill
B were created at the same time:
(1) At 2:44:52P.M., the security camergnows an unknown customer walk from

the end cap of the aisle, where Plaintiff fell, to thedadghe aisle which is in

view of the camergld. Exhibit G) Plainiff assertsthatthe video andphoto

show the unknown customer holding a white c@p.) This unknown

customer then continues to walk to the next aislg leaves behind a dark

circle on the floor, thus creating Spill Ald()



(2) Photos taken by Plaintiff family and Defendantshowthe darkish color and
liquid consistency of Spill B.Id. ExhibitsB, K). Plaintiff testfied that after
falling, both her hands ander pants were wet and covered in a stkia
substance. (Depo. Wiseman 67:10-17).

(3) Secuity photos indicas the close proximity of Spill A and Spill. BOpp. to
Mot. Sum. JudgExhibits GJ). Specifically,Spill A sits at the top of the aisle
and Plaintiff fell behind the end cap immediately next to Spil{bat off
camera)’ (Id.).

(4) Security footage showshatat 3:51:26P.M., after Plaintiff fell, an unknown
Wal-Mart employee placing a yellow caution cone near Spill A, bending
down with a white towel in his back pockeShortly thereafterSpill A was
no longer visible in the photodd( Exhibit J).

(5) Defendants’ Spill Clean Up Procedures indedhiat employees should “place
a caution cone next to the spill to prevent any customer and cart traffic from
tracking trough the spilled material.(ld. Exhibit D).

Examining Plaintiff's evidece as a whole and ithe light most favorable to her, a
reasonable jury could conclude that Spill A and Spill B are indeed the sdargkecsubstance
and werecreated around the same time by the unknown customer featured in the security photos
Althoughnot dispositive, Plaintiff proffers evidence that goes beyond mere speculatitwaldnd
assumptionsCasey 823 F. Supp2d at 349.Particularly probative arBlaintiff's testmony and
the pictures suggestintpat the substance o&pill B was most liket soda. (DepoWiseman
67:10417; Opp. to Mot. Sum. Jud&xhibits B, K) Combining that evidence withe security

photoswhich could show thenknown customer appearing to spill a similarly colored liquid out

* Plaintiff, however, provides no specific measurements as to the distance bSpilea&rand Spill B.
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of a white cup in the sangeneralarea, a rational inference can be made that Spill A and Spill B
are he same substance and originated from the same source. (Opp. to Mot. Sum. Judg. Exhibit
G). Finally, both Ms. Tibbs and Mr. Cunningham, in their respective affidavits, state that
“Another assocta, whose name | do not recall, brought a mop and a caution cone to the area of
the incident to clean up the brown liquid.” (Tibbs Aff. at 1 8; Cunningham Aff. a). 7
Defendants’ procedural manual indicates that a caution cone should be plexetbthe spill”

to prevent further accidents(Opp. to Mot. Sum. Judg. Exhibit D) (emphasis addd&dhe
security footage shows that an unknown \Malrt employee plackthe cone immediately next

to Spill A, which bolsters thenference that Spill A was in thaea of the spillithat caused
Plaintiff's fall. See Moore v. American Stores, Ci69 Md. 541 (1936) (allowing the rational
inference that pieces of grease fell from a meat block or meat counter in defenttaet's s
because the plaintiff felmmediatelyadjacentto the counter and had grease on both hershand
and her dress).

Conversely, Defendants argue that there is no evidence, but only conjecture and
speculation, establishingpat Spill A is a soddike substance, othat it iseven a spill at all
(Reply to Opp. to Mot. Sum. Judg. pg.. 7)Specifically, Defendantslispute Plaintiff's
interpretation of the origin and make of Spill A in the security video(ld. pg. 5) Defendants
arguethat the video does not conclusively show an unknown customer holding a cup (because
the white object looks horizontal not vertica#indthat Spill A appears to be solid in nature
rather than a liquid sod&e substance(ld.). The video and resulting still photos are somewhat
grainy and do not clearly suiastiate either party’s version of the eventdthough Defendants’
interpretations of the security video may be valid, a court should never attempilte resues

of fact when ruling on a motion for summary judgme8teThacker v. City of Hyattsvd] 135
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Md. App. 268, 286 (2000). Specifically, the “facts are susceptible of more than one
permissible inference, the trigburt is obliged to make the inference in favor of the party
opposingsummaryjudgment The court should never attempt to resel issues of fact or of
credibility of witnesses-these matters must be left for the jiryd.; Rybas21 F. Supp3d 548,
559 (quotingAnderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986)).Consequently,
viewing all ofthe evidence presented by RIaff in the light most favorable to her, a jury could
reasonably infer that both Spill A and Spill B are soda and were spilled on tharood the
same time by the unknown customer with the white cup.

Next, Plaintiff offers her “time on the floorvidence. Plaintiff points to the security
footage showing Spill A remaining on the floor from 2:44:B2V. until Plaintiff falls at
approximately 3:43:2®.M. (Opp.to Mot. Sum. Judg. pgs-Z& Exhibits G-J). Therefore, Spill
A and by legitimate inferace Spill B, remained on the floor for approximately 58 minutes
(Id.). Additionally, the securitystill shots show three Wdllart employees walking and
restocking shelves in the aisle where Spill A bi#$ween3:08:39 P.M. and 3:26:27 P.M(ld.
Exhibits G, H). Moreover, Defendants’ Maintenance Associate and Safety manual dictates that
employees should, ‘@nplete safety sweems a regular basiso help keep the salesfloor [sic]
free of slip andrip hazards. . .[includinggndcaps, sidecounters, stackbases and the floor in the
safety sweeps.”ld. Exhibit E) (emphasis added). Plaintiff argues that the evidence presented
establisheghat Defendants had constructive knowledge because lthdysufficient time- 58
minutes— to discover and remedy the dangerous condition hadekencised reasonable care.
(Opp. to Mot. Sum. Judg. pgs. 15-16).

To refute Plaintiff's “time on the floor” evidence, Defendants primarily celythree slip

and fall casesMoulden v. Greenbelt Consumer Services, 1289 Md. 229 (1965)Maans v.
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Giant of Maryland, LLC161 Md. App. 620 (2004)nd Zilichikis v. Montgomery County223
Md. App. 158 (2015). (Mot. Sum. Judg. pgs.-¥0). These cases are readily distinguishable
from the instant case becauseall three instanceshe respective plaintiffs did not presemty
“time on the floor” evidence. IiMoulden the Court of Appeals of Maryland held that the
plaintiff, who slipped on a green bean at 6@M., did not meet her burden of establishing
constructive knowledge because the only evidence provided was a statement thattdhe |
regularly sweptthe aisles of the storaround 3:30P.M. daily. Moulden 239 Md. at 231
Likewise in Maans the Court of Special Appeals of Maryland held that the defendant’s lack of
documentation of when an area was last inspected, alonggsgiéntions it an employeshould
have seen the dangerous conditidid notamount to sufficient evidence for a jury to infer
constructive knowledgeMaans 161 Md. App. at 63@33. Furthermore,n Zilichikis, the Court

of Special Appeals of Maryland again fouthétthe plaintiff failed to proffer sufficient evidence
to establish constructive knowledge by the defendailichikis, 223 Md. App. at 189. There,
the plaintiff, having slipped on a greasy substance in a parking garage, only prestimechye
that the garage was “perpetually dirty” with many oil stamsd that defendants failed to
perform daily inspectionsld.

In the instant case, whether the aforementioned evidensesthat Defendants had a
reasonable opportunity to discover the dangerous condition and remedy it is unclear. rHoweve
Plaintiff does proffecompetent evidendbat Spill A sat on the floor for 58 mites SeeOliver
v. Maxway Stores, et a013 WL 6091844 (D. Md. 2013) (holding “time on the floor” evidence
of 30 minutes was sufficient to raise an inference of constructive knowledge to alefedion
for summary judgment). Plaintiff, through legitimate inferences, createmnaing issue of

material fact ago whether Defendants had constructive knowledgeSwifl B. Although
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Plaintiff may have an uphill battle at trial, summary judgment is not appropriate evases c
where the “inferences to be drawn from the evidence aageiable at be$f] . . . [T]he
determination of the weight of the evidence is the responsibility of the judgene v. Arlan’s
Department Store of Balt. Inc35 Md. App. 250, 259 (1977) (reversing a directed verdict)
(emphasis adde¢d Consequently, summary judgment is not appropirathis case.
c. Contributory Negligence and Assumption of Risk

Defendants contend that even if Plaintiff meets her burden of presenting a gesuae
of material fact on each element of her negligence claim, she is ultimately bamecetiovery
becauseshe assumed the risk of her injuries and was contributorily negligdot. um. Judg.
pg. 12). First, Defendants argue Plaintiff was contributonilggligent because she failed to
observe and avoid the “blackish” liquid on the light colored flotdt. gg. 19

Contributory negligence is “the failure to observe ordinary care for one’s owty.5af
Union Memorial Hosp. v. Dorsey25 Md. App. 275, 282 (1999) (quotimdenish v. Polinger
277 Md. 553, 559 (1976)). “It is the doing of something that a person of ordinary prudence
would not do, or the failure to do something that a person of ordinary prudence would do, under
the circumstances Id. Itis the ekfendant burden to prove that thégmntiff was contributorily
negligent Id. If the cefendat mees this burdenthe paintiff is barred from recovery.ld.
Maryland courts have stated time and time again that “ordinarily the quesdtahether the
plaintiff has been contributorily negligent is for the jury, not the judge taldéclid.; Canpbell
v. Baltimore Gas & Elec. Co95 Md. App. 86, 93 (1993). “Only when the minds of reasonable
persons cannot differ is the court justified in deciding the question of plaintiff silmatotry
negligence as a matter of lawUnion Memorial 125 Md. App. at 282. Here, Plaintiff testified

that shewas looking straight ahead “to the next aisle” when shedetl as a result did nete
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the substance on the floor. (Depo. Wiser@m-7) Even allowing for the inference that Spill

A and Spill B sat in Riintiff's path of progression around the aisle, reasonable minds could
differ as to whether Plaintiff was contributorily negligent in not seenegspill. Although the

color of the spill was “blackish” and “datka jury could find that a prudent persevhile
shopping at a store would not be continuously looking at the floor, but fattkéng at the items

on display In G.C. Murphy Co. v. Greethe Maryland Court of Special Appeals held that the
plaintiff's failure to observe and avoid an empty plastic carton in the middle of lardalsnot
constitute contributory negligence as a matter of law. 75 Md. App. 399, 403 (1988). The court
explained:

[U]nder normal conditionstorepatrons are entitled to rely upon the presumption

that the proprietor Wli see that the passageways provided for their use are

unobstructed and reasonably safe. Maryland appdliippeirts have therefore

refused to hold plaintiff contributorily negligentas a matter of law where the

plaintiff fails to observe and trips over slips on some substance obstructing the

clear passage ofstoreaisle
Id. Consequently, the question of whether Plaintiff was contributorily negligent in nexvatzs
Spill A and Spill B is left to the jury.

Second, Defendants contend that Plaintiff assumed the risk of injuring herselsdeca
she “voluntarily walk[ed] into the busy store wearing thayye flip-flop sandals.” (Mot. Sum.
Judg. pg. 14) The affirmative defense of assumption of risk also serves as a complete bar to a
plaintiff's recovery. Blood v. Hamami Partnership, LL.R43 Md. App. 375, 385 (2002). The
doctrine is based on the reasonthgt if a plaintiff “voluntarily consents, either expressly or
impliedly, to exposure to a knowmsk [he or she] cannot later sue for damagncurred from
exposure to thatisk.” Id. In order to succeed on the affirmative defense of the assumption of

risk the defendant must show that the plaintiff: “(1) had knowledge aigkef the danger; (2)

appreciated thaisk; and (3) voluntarilyconfronted theisk of danger.”ld. (quotingLiscombe v.
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Potomac Edison Co0303 Md. 619, 630 (1985)). In the instant case, Defendants argue that
wearing thongype flip-flops into a store precludes recovery as a matter of law. Defendants
provide no case law supporting this assertion, nor can any precedent b& foMod. Sum.
Judg. pg. 14) Moreover, there is nothing in the record to indicate that wedipdiéps on June
28, 2014was particularly riskyi.e. during a rainstorm ohazardous weathe&onditions. Thus,
the question of whether Plaintiff knew or should have known of the potential dangers afgwalki
in a store with flipflops is an issue for the jury. Accordingly, Defendants fail to show as a
matter of law that Plaintiff assumed thekrf slipping in a liquidsubstance solely because she
chose to weathongtype sandals to shop in Defendants’ store.
V. CONCLUSION

For the reasons set forth above, Defendants’ Motion for Summary Judgment, [ECF No.
32],is DENIED.

A separate order isléd herewith
Dated: August 4 2017

/sl

Stephanie A. Gallagher
United States Magistrate Judge

® The relevant cases found mostly involve higiels or spiked heelsSeeRamseur v. U.S587 F. Supp.
2d 672, 685 (2007) (holding plaintiff assumed the risk because a reasonable persog mighrheels
would have taken precautions to avoid stepping on a perforated mat).
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