Thomas et al v. Ocwen Loan Servicing LLC

THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

DONALD THOMAS, et al
Plaintiffs,

V.

OCWEN LOAN SERVICING, LLC
Defendant.

Civil Action No. ELH-17-218

MEMORANDUM

On January 24, 2017, Donald and Annie Thomas, theegglésented plaintiffs, filed suit

against Ocwen Loan Servicing, LLC (“Ocwen”), alleging violations oé tReal Estate

Settlement Procedures Act (‘RESPA”), as amended, 12 U.S.C. §8&268Hg.("“RESPA).

ECF 1. They also assert that Ocwencbmmitted mortgage fralidagainst them. Id. at 6.

Therefore| shallconstrue plaintiffs’ allegation ahortgage fraud as a claim under the Maryland

Mortgage Fraud Protection A¢tMMFPA”), as amendedyld. Code 2015 Repl. Vol., 2016

Supp.) 8§ 7401, et seq.of the Real Property (“R.P.”) Article. Plaintiffs seek a total of
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$304,931.18 in damages, including $95,700.18 in mortgage payments, $9,231 in attorneys’ fees,

and $200,000 for “years of mental stress, paid suffering.”ECF lat 7.

According to plaintiffs, they “asked for years for [their] transawdi history from the

beginning of the loan, to presentld. NeverthelessQcwen never provided that historyd.

Plaintiffs alsoallege that Ocwen “ignored multiple requests from [their] attorndg.” Further,

plaintiffs assert thain 2014 Ocwensubmittedfraudulent claimsn a proof of claim filed in the

! In its motion to dismiss (ECF 4), Ocwemintainsthat plaintiffs assert a conon law
fraud claim. Howeverbecause thé&laryland General Assembly haspecifically enacted the
MMFPA to address mortgage fraud, | assume thaihpifs assert their claim under that statute.
Nevertheless, the distinction is not mateatathis juncture.
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Thomas’sbankruptcy action.ld.? According to printiffs, “Ocwen fully intends to sell [their]
home using any duplicitous tactic they can use to forcibly remove [them] fromm} ftbme.” Id.

Ocwenfiled a motion to dismisen April 10, 2017, pursuant to Fed. R. Civ. P. 12(b)(6)
ECF 4 It is supported by a memorandum of law (ECH)4(collectively, “Motion”) and an
exhibit. ECF 4-2,

Thereafter, o May 17, 2017,e Clerk mailed a letter to each plain(iiCF 8; ECF 9)
informing themof theirright to file a response to the Motion within seventeen days of the date of
the letter ECF 8; ECP. See Roseboro v. Garriso28 F.2d 309 (4th Cir. 1975)The lettes
alsowarned thafailure to respond could result in the entry of judgmueithout further notice.

Id. Neverthelessplaintiffs did not respond to the Motigeeedocket)and the time to do so has

passed.

% The bankruptcy case was filed on July 10, 2013, in the United States Bankruptcy Court
for the District of Maryland.In re Donald Thomas, Sr. and Annie Thon@aseJFS13-21751
(Bankr. D. Md.). Ocwen filed a proof of claim in that action on November 27, 28&8id.,

ECF 43. Judge Schneider dismissed the bankruptcy case on May 15|@20ECF 59.

“[A] court may properly take judicial notice of ‘matters of public record’ and other
information that, undeffed. R. Evid. 201, constitute ‘adjudicative factsGoldfarb v. Mayor &
City Council of Baltimore791 F.3d 500, 508 (4th Cir. 2015ge alsdlellabs, Inc. v. Makor
Issues & Rights, Ltd551 U.S. 308, 322 (200&atyle v. Penn Nat'l Gaming, In&37 F.3d
462, 466 (4th Cir. 2011ert. denied565 U.S. 825 (2011pPhilips v. Pitt County Mem. Hosp.
572 F.3d 176, 180 (4th Cir. 2009). Pursuanfdd. R. Evid. 201, a court may take judicial
notice of agudicative facts if they are “not subject to reasonable dispute,” in that thé{lare
generally known within the territorial jurisdiction of the trial court or (2) tégaf accurate and
ready determination by resort to sources whose accuracy camsurtably be questioned.”

In Anderson v. Fed. Deposit Ins. Cor@18 F.2d 1139, 1141 n. 1 (4th Cir. 1990), the
Fourth Circuitrecognized that a district court may “properly take judicial notice of its own
records.” And, courts may take judicial notice of publicly available records withmuterting a
motion to dismiss to a motion for summary judgmeBee, e.g.Zak v. Chelsea Therapeutics
Int'l, Ltd., 780 F.3d 597, 607 (4th Cir. 2015)[CJourts are permitted to consider facts and
documents subject to judicial notice without converting the motion to dismiss into one for
summary judgment.”).



No hearing is necessary to resolve the Moti@eeLocal Rule 105.6.For the reasons
that follow, | shall grant the motion.

l. Standard of Review

A defendant may test the legal sufficiency of a complaymivay of a motion to dismiss
under Rule 12(b)(6).Goines v. Valley Cmtyservs Bd,, 822 F.3d 159, 1666 (4th Cir. 2016);
McBurney v. Cuccinelli616 F.3d 393, 408 (4th Cir. 201@Yf'd sub nomMcBurney v. Young
__US.__ ,133S.Ct. 1709 (201B¥#wards v. City of Goldsbord 78 F.3d 231, 243 (4th
Cir. 1999). A Rule 12(b)(6) motion constitutes an assertion by a defendant that, evendfsthe fa
alleged by a plaintiff are true, the complaint fails as a matter of law “to sté@raupon which
relief can be granted.” Whether a complaint states a claim for relief is assesséerdyce to
the pleading requirements of Fed. R. Civ. P. 8(a)(2). It provides that a complairdamizsn a
“short and plain statement of the claim showing that tleaddr is entitled to relief.” The
purpose of the rule is to provide the defendants with “fair notice” of the claims and the
“grounds” for entitlement to reliefBell Atl., Corp. v. Twomb)\650 U.S. 544, 555-56 (2007).

To survive a motion under Fed. R. Civ. P. 12(b)(6), a complaint must contain facts
sufficient to “state a claim to relief that is plausible on its facewombly 550 U.S.at 570;see
Ashcroft v. Igbgl556 U.S. 662, 684 (2009) (“Our decisionTiwomblyexpounded the pleading
standard forall civil actions’ . . . .” (citation omitted))see alsdNoods v. City of Greensbqro
855 F.3d 639, 647 (4th Cir. 2017)n Igbal, the Court made clear that this heightened standard
applied to all civilactions. . . .”). But, a plaintiff need nobclude “detailed factual allegations”
in order to satisfy Rule 8(a)(2)lwombly 550 U.S. at 555. Moreover, federal pleading rules “do

not countenance dismissal of a complaint for imperfect statement of thenegg} supporting



the claim asserted.Johnson v. City of Shelpy  U.S. , 135 S. Ct. 346, 346 (2014) (per

curiam).

Nevertheless, the rule demands more than bald accusations or mere speculation.
Twombly 550 U.S. at 555ee Painter's Mill Grille, LLC v. Browrv16 F.3d 342, 350 (4thilC
2013). If a complaint provides no more than “labels and conclusions” or “a formulaid¢ioacita
of the elements of a cause of action,” it is insufficiemtvombly 550 U.S. at 555. Rather, to
satisfy the minimal requirements of Rule 8(a)(2), the glamt must set forth “enough factual
matter (taken as true) to suggest” a cognizable cause of action, “evefthie] actual proof of
those facts is improbable and . . . recovery is very remote and unliKBlygmbly 550 U.S. at
556 (internal quotzgons omitted).

In reviewing a Rule 12(b)(6) motion, a court “must accept as true all of theafac
allegations contained in the complaint™” and must “draw all reasonable icfEsdfrom those
facts] in favor of the plaintiff.” E.l. du Pont de Nemours & Co. v. Kolon Indus., 1687 F.3d
435, 440 (4th Cir. 2011) (citations omittedge Semenova v. Maryland Transit Adn845 F.3d
564, 567 (4th Cir. 2017}1ouck v. Substitute Tr. Servs., In£91 F.3d 473, 484 (4th Cir. 2015);
Kendall v. Balcerzak650 F.3d 515, 522 (4th Cir. 201tgrt. denied565 U.S. 943 (2011). But,
a court is not required to accept legal conclusions drawn from the faetesPapasan v. Allain
478 U.S. 265, 286 (1986). “A court decides whether [the pleading] standartiby separating
the legal conclusions from the factual allegations, assuming the truth of anlfadtual
allegations, and then determining whether those allegations allow the courtaioatdgsnfer”
that the plaintiff is entitled to the legal remedyught. A Society Without a Name v. Virginia

655 F.3d 342, 346 (4th. Cir. 201&prt. denied566U.S.937 (2012).



In general, courts do not “resolve contests surrounding the facts, the meritsiofi,zocl
the applicability of defenses” through a Rule 12(b)(6) moti&uwards v. City of Goldsboyo
178 F.3d 231, 243 (4th Cil999). The purpose of the rule is to ensure that defendants are
“given adequate notice of the nature of a claim” made against thammmbly 550 U.S. at 555
56 (2007). But, “inthe relatively rare circumstances where facts sufficient to rule on an
affirmative defense are alleged in the complaint, the defense may be regcheahdtion to
dismiss filed under Rule 12(b)(6) Goodman v. Praxair, Inc494 F.3d 458, 464 (4th Cir. @D)

(en banc);accord Pressley v. Tupperware Long Term Disability PB338 F.3d 334, 336 (4th
Cir. 2009);see also U.S. ex rel. Oberg v. Penn. Higher Educ. Assistance Agdbcly.3d 131,
148 (4th Cir. 2014). However, because Rule 12(b)(6) “is inteidely] to test the legal
adequacy of the complaint,Richmond, Fredericksburg & Potomac R.R. Co. v. FotsE.3d
244, 250 (4th Cir. 1993), “[t]his principle only applies . . . if all facts necessary tdfitimeadive
defense ‘clearly appear[ | on thecéof the complaint.” Goodman 494 F.3d at 464 (quoting
Forst, 4 F.3d at 250) (emphasis adde@Giomodman).

Under limited exceptions, a court may consider documents beyond the complaint without
converting the motion to dismiss to one for summary judgm@otdfarb v. Mayor & City
Council of Baltimore 791 F.3d 500, 508 (4th Cir. 2015). A court may properly consider
documents that are “explicitly incorporated into the complaint by referencthase attached to
the complaint as exhibits . . . .Goines 822 F.3d at 166 (citations omittecdhee U.S. ex rel.
Oberg 745 F.3d at 136 (quotirhilips v. Pitt Cty Memorial Hosp572 F.3d 176, 180 (4th Cir.
2009)); Anand v. Ocwen Loan Servicing, LL@54 F.3d 195, 198 (4th Cir. 2014%m.
Chiropractic Ass'n v. Trigon Healthcare, In8@67 F.3d 212, 234 (4th Cir. 2004kgrt. denied

543 U.S. 979 (2004Phillips v. LCI Int'l Inc, 190 F.3d 609, 618 (4th Cir. 1999).



A court may also “consider a document submitted by the movant that was not attached to
or expresly incorporated in a complaint, so long as the document was integral to the complaint
and there is no dispute about the document's authentid@pihes 822 F.3d at 166 (citations
omitted);see alsdnt’l Longshoreman’s Ass’n., Local 333 v. Int’l Longshoremen’s Ass’n.- AFL
CIO, __ Fed. App'x __, 2017 WL 1628979 (4th Cir. May 2, 20Kénsington Volunteer Fire
Dep’t. v. Montgomery Cnty684 F.3d 462, 467 (4th Cir. 2012J.0 be “integral,” a document
must be one “that by its ‘very existence, and het mere information it contains, gives rise to
the legal rights asserted Chesapeake Bay Found., Inc. v. Severstal Sparrows Point, 194C
F. Supp. 2d 602, 611 (D. Md. 2011) (citation omitted) (emphasis in original).

However, “before treating the contsrof an attached or incorporated document as true,
the district court should consider the nature of the document and why the plaiatffeat it.”
Goines 822 F.3d at 167 (citinty. Ind. Gun & Outdoor Shows, Inc. v. City of S. Bet&8 F.3d
449, 455 (7th Cir. 1998)). “When the plaintiff attaches or incorporates a document upon which
his claim is based, or when the complaint otherwise shows that the plaintiff has adepted t
contents of the document, crediting the document over conflicting allegations onpé&t is
proper.” Goines 822 F.3d at 167.Conversely, “where the plaintiff attaches or incorporates a
document for purposes other than the truthfulness of the document, it is inappropriatethe trea
contents of that document as trudd:

The Motion is unopposedNeverthelessthe Court “has an obligation to review “ to
ensure that dismissal is properStevenson v. City of Seat Pleasant,,Md3 F.3d 411, 416.3
(4th Cir. 2014)(collecting cases)accord Thana v. Bd. of License Camssioners for Charles
Cty., Maryland No. PWG14-3481, 2017 WL 57211, at *1 (D. Md. Jan. 5, 2Q1of) appeal

No. 171192 (4th Cir. 2017). Moreover, the Coartstconstrue liberally the pleadings of a pro



se litigant, which are “held to less stringetairglards than formal pleadings drafted by lawyers.”
Erickson v. Parduys551 U.S. 89, 94 (20073ee also White v. Whjt886 F.2d 721, 7223 (4th
Cir. 1989).
. Discussion
A. Mortgage Fraud

As indicated, plaintif assert that Ocweengaged ifimortgage frad.” ECF 1 at 6.

The MMFPA prohibits mortgage fraudR.P. § 7402 Itisdefined in R.P. 8 7401(d) as
follows:

[A] ny action by a person made with the intent to defraud that involves:

(1) Knowingly making any deliberate misstatement, misrepresentation,
omission during the mortgage lending process with the intent that the
misstatement, misrepresentation, or omission be relied on by a mortgage
lender, borrower, or any other party to the mortgage lending process;

(2) Knowingly creating or producing a document for use during the

mortgage lending process that contains a deliberate misstatement,
misrepresentation, or omission with the intent that the document
containing the misstatement, misrepresentation, or omission be relied on
by a mortgage lender, borrower, or any other party to the mortgage
lending process;

(3) Knowingly using or facilitating the use of any deliberate misstatement,
misrepresentation, or omission during the mortgage lending process with
the intent that the misstatementisrepresentation, or omission be relied
on by a mortgage lender, borrower, or any other party to the mortgage
lending process;

(4) Receiving any proceeds or any other funds in connection with a
mortgage closing that the person knows resulted from a ioolaf item
(2), (2), or (3) of this subsection;

(5) Conspiring to violate any of the provisions of item (1), (2), (3), or (4)
of this subsection; or

(6) Filing or causing to be filed in the land records in the county where a
residential real property i®t¢ated, any document relating to a mortgage
loan that the person knows to contain a deliberate misstatement,
misrepresentation, or omission.



Under he MMFPA the Commissioner of Financial Regulatiohthe State Department
of Labor, Licensing, and Regtil@n may enforce the statute. R.P. 8404.1; see id.8 7-
401(a)(1) (defining Commissioner”). But, R.P. §-Z06(a) authorizes individuals to bring
actionsfor damages under the MMFP#jthout first exhaustingnadministrativeprocess.

In general claims that sound ifraud, whether rooted in common law or arising under a
statute, implicate the heightened pleading standadikrFed. R. Civ. P. 9(b)See, e.g.United
States ex rel. Szymoniak v. Am. Home Mortg. Servicing, IncFed. App’x __, 2017 WL
634705, at *1 (4th Cir. Feb. 16, 201(7Because claims under thigalse ClaimsJAct sound in
fraud, plaintiffs must satisfy the heightened pleading requirements ofdrddele of Civil
Procedure %).”); E-Shops Corp. v. U.S. Bank N.878 F.3d 659, 665 (8th Cir. 201¢Rule
9(bys heightened pleading requirement also applies to statirburgclaims.”);see
alsoSpaulding v. Wells Fargo Bank, N.A14 F.3d 769, 781 (4th Cir. 201@3})ating that a
Maryland Consumer Protection Act claim that “sound$rand is subject to the heightened
pleading standards of Federal Rule of Civil Procedure)@(b)

Rule 9(b)states: “In allegingraudor mistake, a party must state with particularity the
circumstances constitutifgaudor mistake. Malice, intent, knowledge, and other conditions of
a person’s mind may be alleged generallyX' plaintiff alleging claims that sound ifraud
“must, at a minimum, describe the time, place, and contents of the false representategls, a
as the identity of the person making the misrepresentation and what he olbkesredaly.”
United States ex rel. Owens v. First Kuwaiti Gen’l Trading & Contracting €@ F.3d 724,
731 (4th Cir. 2010fcitation omitted).In other words, “Rule 9(b)equires plaintiffs to plead the
who, what, when, where, and how: the first paragraph of any newspaper stoGrest

Construction Il, Inc. v. Do&g60 F.3d 346, 353 (8th Cir. 201(t)tation omitted).
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Oowen argues that dismissal is appropriate because plaintiffs have not satisfied the
heightened pleading standard of Rule 9(BCF 41 at 45. | agree.

The entirety of plaintiffs’ fraud allegation is that Ocwsuibmitteda fraudulent proof of
claim in gaintiffs’ bankruptcy proceeding. ECF 1 at 6Construing the allegations liberally,
plaintiffs arguably havellegedthe maker of the false representation (Ocwen) and the time and
place of the false representation (proof of clairthe bankruptcy proceedingyee id.But, they
havemade no allegatiooncerningthe content of the misrepresentatioBeeid. Without a
description of the content of tledlegedmisrepresentation arttie nature of therbud the Court
cannot conclude that plaintiffs have complied with the requirements of Rule A¢{bprdingly,
dismissal is appropriate under Rule 12(b)(6).

B. RESPA

Plaintiffs also clainthat Oaven failed “to comply with RESPA . ...” ECF 1 af 6.

Congress enacted RESPA in order “to insure thaswoers ..are provided with
greater and more timely information on the nature and costs of the [mortgaysdtdéement
process and are protected from unnecessarily high settlement charges causednbgbtesitve
practices ...” 12 U.S.C. § 2601. Under RESPA, a mortgage servicer must respond to, or take
action on, a borrower’s qualified written request (“QWR”). 12 U.S.C. § 2605(e)(2).

A QWR is a “written request from the borrower.for information relating to the
servicing of [a] loan.” 12 U.S.C. 8§ 2605(e)(1)(A). RESPA defines a QWR as written

correspondence from a borrower that “(i) includes, or otherwise enables\tiverstyr identify,

® Plaintiffs also appear to assert a claim under the “Federal Servicer Act. 12 §.S.C.
2605(e).” | am not aware of a Federal Servicer Act, but note that 12 U.S.C. § 2605(epfs pa
RESPA.



the name and account of the borrower,” and “(ii) includes a statement of the reasdres for t
belief of the borrower . . . that the account is in error.” .Seel2 U.S.C. 88 2605(e)(1)(B).
Upon receipt of a QWR from a borrower, 8§ 2@)&) requires anortgage savicer to:
(A) make appopriate correctionsin the acount of the borrowe
including thecrediing of ary late chagesor penaltes, andtransmit
to the borrower a wrien notficaion of such correction Which
shdl include thename and téephone number cd representativef
the sevicerwho can provide agstarceto the borrower);

(B) after conductig an investigation, provide the bower with a
writtenexplanation or darification that includes—

(i) to the extent applicable,a stagment of the reasonsfor

which the srvicer believes theaaccount of the borowe is
correct as detemined by the €rvicer; and

(i) the rame and teleplone number ofin individual enployed
by, or the dfice or cepatment of, the ®rvicer who can
provide &gstarce tothe borower; or

(C) afta conductig an investigation, providghe borower with
a writtenexplanation or tarification that includes—

() information requested by the borower or an eglamation of
why the infamation requesteds unavailableor cannot be
obtained by the seicer; and

(i) the rame and teleptone number ofin individual enployed
by, or the dfice or cepatment of, the ®rvicer who can
provide &gstarce tothe borower.

A servicer’s failure to respond to a QWR, as required, entitles a borrower teerecov
actual damages awell as statutoy damage in casesshowing a“pattern or practie of
noncompliance.” 12 U.S.C. § 2605(f). “In order to state a claim for a violation of RESPA’s
QWR provisions, the borrower must demonstrate (1) a written request that med®&'KES

definition of a QWR, (2) the servicer failed to perform its duties, and (3) actuabdarhaAR

Family Trust v. Suntrust Mortgage, Inc3:13CV-418-GCM, 2014 WL 1432378, at *3

-10-



(W.D.N.C. Apr. 14, 2014)see also Bourdelais v. JPMorgan Chase Bank,,NBAOCV-670,
2012 WL 5404084 (E.D. Va. Nov. 5, 2012).

Dismissal is appropriate under Rule 12(b)(6) wheplaintiff fails plausibly to allege that
his or her request sent to the servicer wagpialified written requestFedewa v. J.P. Morgan
Chase Bank, Nat. Ass'21 F. Supp. 2d 504, 510 (E.D. Va. 2Q18)informative. InFedewa
the courtobservedjd.: “The Complaint contains no details as to the substantive content of the
request, when the requests were sent by Plaintiffs and received by Defendahgtier the
form of the requests comported witherequirements of RESPA. The FedewaCourt also
noted,id.: “There is no indication of whether Plaintiffs' requests were oral or writtenf #mel |
requests were written, they are not part of the record. In any eventifRladmplaint does not
describe the requests as having been written.” Given thesetfacttourtgranteddefendants’
motion to dismiss, explainingid. at 510511: “Because Plaintiffs do not provide the
aforementioned details regarding their requesis,plain languagef the statute indicates that
Defendant may not be held liable for failure to respond to these inquiries.”

Here, as in Fedewa plaintiffs have notplausibly alleged that any of their requests for
information from Ocwen were qualified ien requests. ECF 1 at 6eel12 U.S.C. 88
2605(e)(1)) In particular, plaintiffsdo not statehat they submitted their requests to Ocwen
writing; do not specify to whom they sent their requestand do not allegehe dates (or
approximate dateshat they submitted their requestsSee id. Moreover plaintiffs do not
provide any level of detail as téthe contentof ther purportedrequests See id Because
plaintiffs have failed tonclude these facts ithe Gomplaint, they havéailed to allege plausibly
that their requests to Ocwen were qualified written requestsordingly,plaintiffs havefailed

to state a claim under RESPA.

-11-



I1l.  Conclusion
In view of the foregoing, lpintiffs have failed to statelaims under botlthe MMFPA
and RESPA. Therefore| shall GRANT the Motion to DismiséECF 4), without prejudice.
Plaintiffs may file an amended complaictring the defects discussed abhowéhin the time
provided in the accompanying Order.

An Order follows, consistent with this Memorandum.

Date: June 19, 2017 /sl
Ellen Lipton Hollander
United States District Judge

-12-
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