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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

NICOLE MUENCH SEIDEL, et al., *
Plaintiffs *
V. * CIVIL NO. JKB-17-0292
BOBBIE M. KIRBY, et al., *
Defendants *
* * * * * * * * * * * *
MEMORANDUM

Plaintiffs are Maryland residents who have brought this action against fivef-etate
Defendants in response to alleged abusive behavior that Defendants engaged in online.
Defendants moved to dismiss Plaintiffs’ complaint for failure to state a clE@R No. 7) and in
response Plaintiffs amended their complaint (ECF No.T8)e Defendants now bring second
motion to dismiss this time for lack of personal jurisdiction, improper venue, or, in the
alternative, dismissal under the doctrindatim nonconveniendECF No. 13). Plaintiffs have
respon@d in opposition to that motion and haweved to strikeDefendantsmotion to dismiss
and, in the alternative, have moved for jurisdictional discovery (ECF No. 16)paAles have
hadthe opportunity to respond, the issuesfally briefed, and there is no need to have a hearing
to resolve the matterSeeLocd Rule 105.6 (D. Md. 2016). Defendanisotion to dismiss will
be denied because Defendantsved their objection to personal jurisdictiaeeFed. R. Civ. P
12(h), venue is proper under 28 U.S.CL31(b)(2), andorum non conveniengenerallyonly
applieswhen “the alternative forum is abroadierican Dredging Co. v. Millei510 U.S. 443,

449 n.2 (1994)see alscCharles A. Wright & Arthur R. Miller, 14D Fed. Prac. & Proc. Juris.
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§ 3828 (4th ed. 2017) (doctrine applies only when superior forum is in foreign country, @ in rar
circumstances in a state court or territorial courBor these reasons, Defendanmtstion to
dismiss will be demd by accompanying ordePlaintiffs’ request for jurisdictional discovery is
moot, and Plaintiffs’ motion to strike will be denied.

l. Factual and Procedural Background*

Plaintiffs filed their first complaint on February 1, 2017 (Compl., ECF No. 1). This
complaint was largely devoid of substance. Essentially, it alleged “upometion and belief’
that Defendants wereesidents of various states and had “published and/or republished”
defamatory statements about the Plaintiffs onlirflel.) Plaintiffs, after some delay, effected
service of this complaint on Defendants on May 9. On receipt of this original complaint,
Defendants would have had notice of at least two fa€1y: Plaintiffs alleged that they had
defamed them in some way and ided the Plaintiffs’ privacy in some way, and (2) Plaintiffs
brought this lawsuit in Maryland.

On June 1, Defendants moved to dismiss under Rule 12(b)(6), contending that Plaintiffs
threadbare and conclusory complaint failed to state a claim upon which relief coulahbexig
(Defs.” Mot. Dismiss Mem. Supp., ECF No-17 In response, Plaintiffs amended their
complaint to include more specificgich that it now provided more than vague andclusory
allegations (First Am. Compl.) Briefly, Plaintiffs grievance arises from defamatory and
harassing behavior that the Defendants gadan online in connection witafan fiction forum
and canpetition,targeted towards the PlaintiffsSé€e idExs. AE, ECF Na. 81 through 86.)
Plaintiffs didnot allegge that anyDefendants engaged in any actiovisle in or fromMaryland,

butthatthe effects of the Defendants’ actions were felt by the Plaintiffs in Marylé®eleFirst

! As this memorandum is evaluating a motion to dismiss, the facts aezirbeite as alleged by Plaintiff.
See lbarra v. United States20 F.3d 472, 474 (4th Cir. 1997).

2



Am. Compl. § 18.)After receiving notice of the particulars of Plaintiffs’ complaint against them,
Defendants again moved to dismiss (ECF No. 13), this time on the grounds that thedRedrt la
personal jurisdiction, and that venue in Maryland would be improper, or that thehocasz Ise
dismissed under the doctrinefofum nonconveniens

Plaintiffs replied in opposition to Defendants’ second motion to dismiss, and also moved
the Court to strike Defendants’ objections to personal jurisdiction and venue (ECF No. 16)

. Applicable Legal Standards

A motion to dismiss unddRule 12(b)(2)s a test of the Court’s personal jurisdiction over
the defendant.“[W]hen, as here, the court addresses the question [of personal jurisdiction] on
the basis only of motion papers, supporting legal memoranda and the relevanioalegt
conplaint, the burden on the plaintiff is simply to makpriana facieshowing of a sufficient
jurisdictional basis to survive the jurisdictional challengeNew Wellington Fin. Corp. v.
Flagship Resort Dev. Corp416 F.3d 290, 294 (4th Cir. 200&)uotingCombs v. Bakkei886
F.2d 673, 676 (4th Cir. 1989)).

A motion to dismiss under Rule 12(b)(3) “requires a similar inquiry to that of Rule
12(b)(2).” Trimgen Corp. v. lverson Genetic Diagnostics, |Ir¢iv. No. RDB14-2850, 2015
WL 2165118 *2 (D. Md. May 7, 2015). The burden of establishing proper venue is on the
plaintiff, id., and“all inferences must be drawn in favor of the plaintiffSilo Point Il LLC v.
Suffolk Const. Co., Inc578 F. Supp. 2d 807, 809 (D. Md. 20(§uoting Sun Dun, Inc. of
Washington v. Coc&ola Co, 740 F. Supp. 381, 385 (D. Md. 1990)pbjections to personal
jurisdiction and venue can be waived if they were available to the defendant andettrrdhe

defendant’s first motion to dismiss under Rule 12@geFed. R. Civ. P. 12(h).



Rule 12(f) permits a court to “strike from a pleading an insufficient defenseyor an
redundant, immaterial, impertinent, or scandalous matt&éh& Fourth Circuit has stated that
Rule 12(f) motios are “generally viewed with disfavor.”Waste Mgmt.Holdings, Inc. v.
Gilmore 252 F.3d 316, 347 (4th Cir. 2001Rlaintiffs styled their initial response to Defendants
second motion to dismiss as a motion to stak well assimply a response in opposition to the
Defendants’ second motioiWhile the Court willconsider Plaintiffs’ contention that Defendants
waived their right to challenge personal jurisdictaord venueas part of their general argument
in opposition to Defetlans’ second motion to dismisBecause motions to strike are disfavored
and the Plaintiffs have not pointed the Court in the direction of any redundant, inamateri
impertinent, or scandalous material in Defendants’ motion, Plaintiffs’ motion ike still be
denied.

1. Analysis

The Court will first consider Defendants’ objection to personal jurisdiction, theneye
and finally Defendants’ request that the case be dismissed fonal@r non conveniens

a. Personal Jurisdiction

Thecrux of the question of personal jurisdiction hisraot the substance of Defendants’
personal jurisdiction challenge, but whether the Defendantsvirgived their right to make such
a challenge. Plaintiffs contend that by failitgy raise this challenge itheir first motion to
dismiss under Rule 12(b)(6), Defendants consented to personal jurisdiction in Maryland.
Defendants contend that because Plaintiffs amended their complaint, Defepdantsiotion to
dismiss under Rule 12(b)(6) is moot and has no bearing on whether Defendants wgived a
defenses. Dehdants are half right, but Plaintiffs are completely right, bedause the

Defendants consented to personal jurisdiction, the Court has jurisdiction over ¢imel&res.



Rule 12(g) provides that “a party that makes a motion under [Rule 12] must not make
another motion under this rule raising a defense or objection that was availdideptrty but
omitted from its earlier motion.” Rule 12(h) further clarifies that a “pariyves anydefense
listed in Rule 12({R)-(5) [including defense of lack of personal jurisdictiomnd improper
venud by . . . omitting it from a motion in the circumstances described in Rule 12(g).” Rule
12(h) thus provides a “strict waiver policttiat gives way to one limited exatgon: defendants
do not waive an objection if that objection was not available to them when they first beought
motion under Rule 12(b).Lanehart v. Devine102 F.R.D. 592, 594 (D. Md. 1984). The
dispositive question, then, is whether the defense of lack of personal jurisdictionvaiebia”
to Defendants when they first filed a motion to dismiss under Rule 12(b)(6).

Defendants argue that the Plaintiffs’ amended complaint renderptbeious motion to
dismiss moot, and they are corre@ee Young v. City of Mount iter, 238 F.3d 567, 573 (dt
Cir. 2001). “[A]n amended pleading ordinarily supersedes the original and rénofen® legal
effect.” 1d. at 572 (quotingCrysen/Montenay Energy Co. v. Shell Oil G226 F.3d 160, 162 (2d
Cir. 200Q). The original pleding in this case therefoteas no legal effect, but it may have
somefactual effect. This is becaugegardless of how many times a complaint is amentied,
standard ofRule 12(g) is the same. If a defense was “available” to Defendants when they
brought an earlier motion to dismiss, they have waived that def&ee.Rowley v. McMillan
502 F.2d 1326, 1333 (4th Cir. 1974) (“An unasserted defavaitableat the time of responde
an initial pleading may not be asserted when the initial pleading is ameé(etaghasis added)).
The amendment of a complamiypermit a defendant to present a second (or third, or fourth...)
defense under Rule 12(b) that the defendant had not pshvi@ised but if it did it would not

be becausethe complaint was amended. It would be because there were new facts or legal



claims in the new complaint that madepieviously unavailablelefense available.All that
matters is what the Defendants knamd when. Or, put into the language of Rule iBen
Defendants filed their first motion under Rule 12@y they know enough about this case such
that an objection to personal jurisdiction was “available” to them?

The Defendants are correthat the original complaint was so devoid of concrete
allegations that it would be hard for anyone to conclude precisely what actionkitiéfs$
were pointing to that allegedly would give rise ttegal claim. The Defendants m#hyerefore
be correct thatthey did not have sufficient notice of Plaintifislaim such that an objection to
specific jurisdiction was “available” to them.But the Defendants failed to addregsneral
jurisdiction, and that is where they make their error.

There are two types of personal jurisdiction, general and spe@ie Daimler AG v.
Bauman 134 S. Ct. 746, 754 (2014). Specific jurisdiction stems from the activities which
“g[a]ve rise to the liabilities sued on.International Shoe Co. v. State Wash.326 U.S. 310,
317 (194%. General jurisdiction arises when a defendant’s activities in thenfstate are so
“continuous and systematic as to render them essentially at home in the foruimGtaadyear
Dunlop Tires Operations, S.A. v. Brows64 U.S. 915, 919 (2011jinternal quotation marks
omitted) Defendants may therefore be correct when they assert that they faguhdake an
argument rebutting personal jurisdictionder the thregsrong test presented in Carefirst of Md.,
Inc. v. Carefirst Pregnancy Ctrs., In@34 F.3d 390, 396 (4th Cir. 2001)” because that is the test
for establishingspecific jurisdiction (Defs.” Replyto Pls.” Opp’n 56, ECF No. 17 (emphasis
added).) However, even if a defense on the grounds of lac&pefific jurisdiction was not
available at the time Defendants made their inRale 12(b) motion, a defense on the grounds

of lack of general jurisdictionsurely was. Upon receipt of the original complaint on May 9,



2017, Defendants were aware, at the \eagt, that this action was filed in Maryland, and that
none of the Defendants have substantial connections, if any, to Maryland. It wouldveot
been speculative or frivolous to raise an objection to personal jurisdiction on those gBynds.
not rasing this defense in their firRRule12(b) motion in this casd)efendantsconsented to
general personal jurisdictioand there is no need to determine whether specific personal
jurisdiction is proper.See American Fidelity Assuran€®. v. Bank of New York MellpB810
F.3d 1234, 1243 n.6 (10th Cir. 2016) (“Having conclufi@efendantjwaivedits defense at
generaljurisdiction thereby permitting the district court to exercise pers@madiction over
[Defendant], we need not msider whether the court could also exercise specific jurisdiction
over [Defendant].”)
b. Improper Venue

Plaintiffs argue that Defendants waived both their objection to personal judaadacid
venue by failing to raise these issues in Defenddinss’Rule 12(b) motion. Again, the critical
guestionis whether the defense of improper venue exalableto the Defendants when they
first moved to dismiss Plaintiffs’ original complainBasedon the Plaintiffs original complaint,
the answers “no.”

Under federal law, venue is proper in:

(1) a judicial district in which any defendant resides, if all defendants are ressiden

of the State in which the district is located,;

(2) a judicial district in which a substantial part of the events or oamsggiving

rise to the claim occurred, or a substantial part of property that is the soibject

the action is situated; or

(3) if there is no district in which an action may otherwise be brought as provided

in this section, any judicial district in whicimyddendant is subject to the cowt’
personal jurisdiction with respect to such action.

28 U.S.C. 8§ 1391(b). The original complaint simply alleged that Defendants had “published

and/or republished numerous defamatory statements, including but notanigcessited to



statements falsely accusing Plaintiffs of cheating, engaging in hate spe@ahnaking death
threats, ‘other such bad conduct,” and/or engaging in unlawful/criminal conduct.” Bpaiptr

of this complaint, Defendants would have been aware that venue in this district was not proper
under either the first or third prong of Section 1391(b), as they would have known that none of
them resided in Maryland, and that there are districts where the actiodshevel been brought
pursuant to Section 1391(b)(%)namely any of the five states whewvae of the Defendants
resides. But they would not necessarily have known that venue was improper under Section
1391(b)(2), considering that the complaint could be referring to statements “publistied a
republished” in a Maryland newspaper or magazine, or, considering theohoaguial use of the

term “publication” in the defamation contekthese could have been staents made out loud

in Maryland, a scenario in which venue in this district would almost certainby Ib@en proper.
SeeSnyderv. Phelps Civ. No. RDB06-1389, 2006WL 3081106 *8 (D. Md. Oct. 30, 2006).

And it was Section 1391(b)(2) that appeared to be Plaintiffs’ grounds for venue in tinist.Dis
(SeeCompl. 1 8 (stating that venue is proper “since a substantial part of the actsssions

giving rise to the action/claim occurred in this districj* Therefore based on the information

in the original complaintDefendang did not have suftient notice such that they hamh

2« pyblication’ in the law oflefamationis the communication of defamatory mattg third person or
persons.”Maryland Law Encyclopedid,4 M.L.E. Libel and Slander § 15

® The Plaintiffs also suggested that venue would be proper in thigtistder Section “1391(c)” by which
they likely meant Section “1391(b)(3).” (Compl. 1 8.) Defendants did netbty venue under Section 139(®)
(or Section 1391(c), if such aibjection is even possibleand perhaps therefore waived an objection to venue on
that ground, in the same manner that their inability to object to genasdiigtion waived their ability to object to
specific jurisdiction. Considering, however, that Plaintiffs did not even properly cite the venue statute, let alone
explain what facts would lead to there being no district where venue leyltbper and why “at least one
defendant is subject to persal jurisdiction in this Coutt(id.) the Court finds that Defendants did not waive their
objection to venueEssentially, Plaintiffs’ original complaint did not substantively adsipessonal jurisdiction at
all and therefore Defendants, by not raising any objection to perswisai¢tion, consentea jurisdiction.
Plaintiffs’ original complaindid suggest on what grounds Plairgiffelieved venue was proper, and Defensldit
not have information available to object on those groukdsthermore, considering that the Court finds venue to
be properegardlesssee infra the Plaintiffs are not prejudiced in any way by the Court’s congideraf the merits
of Defendants’ objection.



“available” defense of improper venfieAs such, Defendants did not waive this defense and the
Court will consider its merits.

As noted above, venue in this district could only be proper, if at all, under Section
1391(b)(2), because Defendants are all residents of the United States and tlmera are
residents of Maryland. Section 1391(b)(2) is sometimes referred to asatfianal venue”
because it is premised on theaddat venue is proper where a substaatabunt of the action
in the case occurredSeeCharles A. Wright & Arthur RMiller, 14D Fed. Prac. & Proc. Juris.
§ 3806 (4th ed.) At the outset, it is worth noting that s not necessary thatraajority of the
events occurred in the district where suit is filed, that the events in that distdcinpnate, or
that thechosen district is the ‘best venueaather plaintiffs must show that a ‘substantial paft’
the events giving rise to their claims occurred in the chosen distietly v. Qualitest Pharms.,
Inc., No. CIV-F-06-116 AWI LJO, 2006 WL 2536627 *8 (E.D. Cal. Aug. 21, 2006). The
guestio is not whether everythingelevant to this case happenedMaryland - it clearly did
not. The question is whether a substantial part of the events giving rise to this actiomed”
in this District.

That simple questn belies a complicated reality: actions on ltiternetcan “occur” in

many different places. When Defendants posted these allegedly defastatements did that

* The Defendantmayhave been aware of the essential facts behind Plaintiffs’ allegaffdvest assertion
that they werecompletelyunaware is belied by their own writing. their first motion to dismisDefendants
statal: “In their Complaint, the plaintiffs . . . sue the Defendants for allegéahtatory statementsade by
Defendants on thmternetwhile using their online identities and/or screen naimébef. Mot. Dismiss Mem.
Supp. 1, ECF No.-1.) This admission proves that, while Defendants may not havealnegr of the exact
contours of Plaintiffs’ claims, or whapecificstatements Plaiifts were relying on as the basis of their allegations
the Defendants thoughwhen they filed their first motion to dismiss, that this was a defamatitton premised on
statements made by the Defendants orrttegnet Plaintiffs argue that this admission by the Defendants grove
that they did in fact know what the substance of the Plaintiffs’ claiere, and, by implication, the objection to
venue that they mounibw (essentially that these actions did not occur in the forum state) was kevihitab That
is too much guess work for either the Court or the Defendants. Dafenday have had a hunelnat this case
was about, but that does not mean they needed to present a defense basdaiochtioatwaive it. It was not until
Plaintiffs amendetheir complaint that the Court can say for certain Defendants were awheeraiture ofthese
claims and thus could present the defense of improper venue that they posgen



“occur” in the states in which they typ#te words? The states in which the serverdomaed?
The states in which the public could read the statements? Or some other locatty?entiis
guestion of where venue is proper in a defamation action premmsgon statements made by
out-ofstate déendants on thénternethas not beengsiarely dealt with in this District Still,
relying on foundational principles of the law of t®oand persuasive authority from other
jurisdictions that have confronted this issue, the Cisusiatisfied that venue in the District of
Maryland is proper.

When considering transactianvenue for torts cases, courts will generally consider both
where the activities arossnd where the harm was feltSeeCharles A.Wright & Arthur A.
Miller, 14D Fed. Prac. & Proc. Juris. § 3806 (4th ed.). Determiningendn¢ort of defamation
“occurred” is somewhat akin to asking whether a tree falling in the forestsn@akoise When a
defendant speaks to a reporter, gives a speech, or types something on a keyboard #rtd post
an Internetforum, those actions “occuwherever the defendant engaged in theBut if that
material is never experienced by the plaintifif no one who knows the plaintiff reads it, no
potential clients or business partners digmayed by it and so forth then did the tort of
defamationtruly “occur” at all? See Norman v. Borispri7 A.3d 697, 705 n.10 (Md. 2011)
(listing elements of defamation, which include making a defamatory statement ttimda

person” and “that thplaintiff thereby suffered hariyy Maryland Law Encyclopedid4 M.L.E.

® In Chambers v. Chamber€iv. No. RWTF11-765, 2011 WL 351214(D. Md. Aug 8, 2011) defamatory
statements were made ovbelnternetby nonresident éfendants directed agairssplaintiff who wasa Maryland
residentand venue was found to be proper in this District. 2011 WL 3512140 at *2. Howmser statements in
large part arose from a highly contentious estate proceeding that had octiaegtland. Id. at *1-*2. Here, the
events that inspired the allegedly defamatory statements all occurreglintetnet (See, e.g.First Am. Compl.
Ex. A (discussing alleged cheating as pamrmine fan fiction competition).Jn Snyder v. Phelp<iv. No. RDB
06-1389, 2006 WL 3081106 (D. Md. Oct. 30, 200@)t-of-state defendastlirected defamatory statementsaat
plaintiff who wasa Maryland residerand venue was found to be proper in this Distr&06 WL 3081106 at *1.
However, the plaintiff's claim was also basedaval statements made by the defendants while physically in
Maryland. In both of these cases, therefore, there was something amojadtdefamatory statements made on
the Internethat would make it more convenient to litigate the action in Maryland. ©het & aware of no cases in
this Districtor the Fourth Circuit that squarely address whether venue is proper whantlaetions underlying the
plaintiffs’ claim were statements made on lthiernetdiscussing events that took place onltiternet
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Libel and Slander 8§ 18 The law ofdefamatiorprimarily protects only the interest in reputation;
therefore,unless the defamatory matter is communicated to a third person, there has been no
loss of reputationbecause reputatios the estimatiomn which ones characteis held by his or
her neighborsor associates.(emphasis addell) The legally relevant “occurrence” in a
defamation action is where tpeblicationoccurred, i.e. where third persons were exposed to the
material that would tendtdamage the plaintiff's reputatiorSee Doe v. U.S. Dept. of Justice,
602 F. Supp. 871, 873 n.2 (D.D.C. 1983) (“Defamation occurs on publicaticeg);also
O’Malley v. NaphCare, In¢.101 F. Supp. 3d 742, 7585.D. Ohio 2014) (“Under Ohio law,
defamation occurs when a publication contains a false statement made with scerenffeglt
reflecting injuriously on a person’s reputation.” (quotations omittesd))Ziemkiewicz v. R+L
Carriers, Inc, 996 F. Supp. 2d 378, 404 (D. Md. 2014) (quoting Restatement (Second) of
Conflict of Laws 8145(1) (1971)) (noting that for choice of law purposes in defamation actions,
it is the state law “where thgublicationoccurs[that] determines the rights and liabilities oéth
parties.”(emphasis addeq)

This rule,that an act of defamation “occurs” where it is publicized such that it may harm
a plaintiff's reputationis of little help when the publication is effectively worldide. See
Capital Corp Merchant Banking, Inov. Corp. Colocation, In¢.No. 6:0#CV-1626-ORL-
19KRS, 2008 WL 4058014 *@V.D. Fla. Aug. 27, 2008[‘[B] ecause the harm from an online
defamatory statement can occur in any place where the website or forum is viewate no
forum should be expected to stand out as a particularly strong candidate fot)vettugould
seem thatin the context of defamation publicized over th&ernet such a rule would make
venue proper in any district in the United States. The venue statute, however, does naéautho

venue in any district wherany events that gave rise to the action occurred, but rather where a
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substantial parof those actions occurred. Therefore, while it may not always be the case, the
district in which a plaintiff resides is often going te Wwhere the substantial part of tarmful
publicationoccured, i.e. where people are exposed to the material who may actually know the
plaintiff or interactwith him in a way that cold be affected by the information.The Court
therefoe agrees with other courts theve held thatvenue undesection 1391(a)(2) is proper

in the district where the injured party resides and the defamatory statemeeafsublished. Id.

(citing cases)see alsoChambers v. Chamber€iv. No. RWTF11-765, 2011 WL 3512140 *6

(D. Md. Aug. 8, 2011)(“Plaintiff' s injury is likely to be felt in Maryland. Therefore, a
substantial part of the ewes that give rise to Plaintiff’ clims occurred within this Coust’
jurisdiction?’); Hawbecker v. HaJl 88 F. Supp.3d 723, 731 (W.D. &. 2015) (citing 14D
CharlesA. Wright & Arthur R. Miller, Fed. Prac. & Proc. Juri§. 3806 (4th ed)) Wieland v.

John Rigby & Co., IngNo. 4:09CVv2100 JCH010 WL 1528527 *1 (E.D. Mo. April 15, 2010)
(finding that online defamatory statements “occurred” in the district be¢hasgebsite was
accessible in that district and plaintiff resided theard was therefore harmed there).

Under Section 1391(a)(2) “it is possible for venue to be proper in more than one judicial
district.” Mitrano v. Hawes 377 F.3d 402, 405 (4th Cir. 2004). The events giving rise to this
action occurred in many places. It is the Court’s job at this stage to detesmmnetheenoughof
the events that gave rise this action occurred in thisifrict such that a “substantial part” of
those events occurred in thBistrict, making venue in this iBtrict proper underSection
1391(a)(2). SeeEakin v. RosenNo. CV21542, 2015 WL 87570624-*5 (S.D. Ga. Dec. 11,
2015) (stating tlat venue would likely have been proper where statements were published and
plairtiffs lived even though venue wasso proper in a different districtBecause the allegedly

defamatory statementeerewere published in Maryland and the Plaintiffs reside in Maryland,
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the Court concludes that a substantial part of the events that gave riseatttiimsoccurred in
Maryland, and venue is proper in this District.
c. Forum non conveniens

In the event that Defendants lost on their defensdack of personal jurisdiction or
improper venue, they asked as a last resort that the case be dismissed undéirnbetiocum
non conveniensUnfortunately for Defendants, thesgumentof last resort does them no favors.
“Congress has codified the doctrine fofum non conveniehsand has provided for transfer
[under 28 U.S.C. 81404(a)] rather than dismissal, when a sister federal court is the more
convenient place for trial."Sinochem Intern. Co. Ltd. v. Malaysia Intern. Shipping C&f9
U.S. 422,430 (2007). In other words, the doctrinefafum non conveniens only applicable
when a party is arguing that the case should be dismissed or stayed pending resoltion i
foreigncourt i.e. not a “sister federalourt.” Therefore,”[t|he commonlaw doctrine of forum
non convenienBas continuingapplication in federal courtsnly in cases where the alternative
forum is abroadand perhaps in rare instances where a state or territorial court sggaésnal
convenience best.ld. (internal quotation marksitations, and alterations omitted). This is not
such a “rare instance,” and in any event, the Defendants propose no state court thatrweuld se
asa superior forum.

IV. Conclusion

Defendants’ objection to personal jurisdiction wasilable to them when they first
brought a motion to dismiss under Rule 12(b) and therefore they have waived that objection
under Rule 12(h). Plaintiff's original complaint was devoid of specifics such #fahBants did
not have an available objection to venureder 28 U.S.C. § 1391(b)(2), and so Defendants did

not waive their objection to venue when they first moved to dismiss this case unedr2it)l
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However, venue is proper in thisidixict because the allegedly defamatory statements were
publisred in this Dstrict and Plaintiffs reside here. Finalljorum non convenienss
inapplicablebecause Defendants do not contend that the case would be more conveniently
litigated in a forum abroad or in a state court. For these reasons, Defesdantil motion to
dismiss will be denied.Plaintiffs’ motion to strike will be denied, and because this Court has

jurisdiction over the Defendants, Plaintiffs’ request for jurisdi@laliscovery is moot.

DATED this26th day of @tober 2017

BY THE COURT:

s/
James K. Bredar
ChiefJudge
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